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1.0   EXECUTIVE SUMMARY
This report provides a summary of findings for an initial environmental scan undertaken by the Public Health Agency of Canada (PHAC) and Human Resources and Skills Development Canada (HRSDC) to identify evidence and resources that demonstrate Canada’s measures and activities towards fulfilling the provisions of the International Labour Organization (ILO) Recommendation 200 – HIV and the World of Work. Such a scan is a necessary first step towards any assessment of Canada’s response given that, as a federation, a variety of federal/provincial/territorial (F/P/T) governments and civil society actors are involved in the application of domestic HIV and workplace legislation, policies and programs. 
1.1 Background

On 17 June 2010, at the 99th International Labour Conference, the Government of Canada (GoC) and other constituents of the International Labour Organization (ILO) (i.e. governments, employers’ and workers’ organizations) adopted the first international human rights instrument addressing HIV and AIDS and the world of work. The Recommendation No. 200 Concerning HIV and AIDS and the World of Work, 2010 (Recommendation 200) calls for increased global collaboration to scale up and harmonize the global HIV response, highlighting the role of the workplace in facilitating access to prevention, treatment, care and support services in relation to HIV and AIDS.  Specifically, Recommendation 200 calls for the development of national tripartite policies on HIV and AIDS in the world of work, where they do not exist, and the incorporation of workplace HIV and AIDS policies into development plans and poverty reduction strategies as appropriate.

The GoC contributes to global efforts to mitigate, prevent and address the impact of HIV and AIDS in both national and international environments. In this capacity, the GoC works across government jurisdictions (federal/provincial/territorial) and civil society to identify the issues, challenges and good practices as applied in policy and program interventions. 
1.2 Purpose and Approach

This environmental scan is intended to assist the efforts of PHAC and HRSDC to inform the GoC policy and program environment with respect to Recommendation 200. The environmental scan will also help to inform reports to Parliament and to the ILO that will:

· Contribute to the GoC’s reporting requirements;

· Facilitate Canada’s domestic and international follow-up actions;

· Serve to further the understanding of the interaction between HIV and AIDS and the world of work in domestic and international policy and program development. 

The environmental scan was designed to include research and review of legislation, regulation, policies and programmes, as well as practices in relevant jurisdictions, policy sectors, and areas of economic activity. The areas of inquiry which guided research are based on the major sections of Recommendation 200, summarized as discrimination and promotion of equality of opportunity and treatment; prevention, treatment and care; support; testing, privacy and confidentiality; occupational safety and health; children and young persons; and implementation and follow-up.

The scan adopted a four-part approach used to generate its findings which included a document review; a targeted web scan; key informant interviews; and a Tripartite Roundtable Session with Canadian labour leads focusing on Recommendation 200.
1.3 Key Findings based on Recommendation 200 seven areas of inquiry
Discrimination and promotion of equality of opportunity and treatment:

ILO Recommendation 200 states clearly that real or perceived HIV status should not be grounds for discrimination such that it prevents recruitment or continuing employment.  
· This scan confirmed that Canada has a range of legislative frameworks and program tools that address issues of workplace discrimination, and that promote equality of opportunity and treatment. Human rights employment equity and labour standards laws are in place across federal and P/T jurisdictions, as are a diversity of policy and program measures to prevent discrimination and to promote equality of opportunity and treatment for persons living with HIV/AIDS.  Measures have also been taken by federal and P/T governments, national and community-based AIDS organizations, unions and employers to address discrimination, access to prevention, treatment and care, and workplace accommodation. [Section 5]
Prevention, treatment and care:

ILO Recommendation 200 states that HIV/AIDS prevention strategies, policies and programmes should take into account gender, culture, social and economic concerns; promote workplace education programmes to prevent HIV infection; and, include workplace health intervention for workers living with or affected by HIV/AIDS e.g., occupational health and safety measures, voluntary HIV testing/counselling, access to prevention/testing, access to prevention, health care and benefits. 
· In Canada, health is a shared responsibility across federal and P/T governments, with universal access to HIV prevention, treatment and care provided through a legislated publicly-funded health care system. Global health legislation provides the framework for ensuring access to prevention, treatment and care for all citizens (not targeting workers) and for all health conditions (not specific to HIV/AIDS).  Within this framework, HIV-specific policies and programs are in place across federal and P/T jurisdictions, with service delivery primarily through Canada’s publicly-funded, universal health care system.  [Section 6].
Support:
ILO Recommendation 200 urges reasonable accommodation in the workplace for the episodic nature of HIV/AIDS and the effects of treatment, and support to foster the retention and recruitment of persons living with HIV/AIDS.
· Research suggests that in Canadian jurisdictions there is a range of measures in place to address reasonable accommodation in the workplace and the provision of income support to persons with disabilities, including persons living with HIV/AIDS.  Human rights laws, employment equity legislation and labour standards provide a legislative framework which promotes equality of opportunity and treatment with respect to employment.  Federal and P/T jurisdictions have programs in place to support, to some degree, the labour force participation of persons with disabilities, including persons living with HIV/AIDS, which are complemented by civil society initiatives.  Income support measures are in place to mitigate the impact of HIV/AIDS on workers and their families through federal and P/T programs, including Employment Insurance (sickness, compassionate care, family leave), Canada Pension Plan disability (CPPD), Veterans’ Benefits for Disability, Disability Tax Credits, Personal/Family Resources Registered Disability Savings Plan (RDSP); P/T social assistance for disability, Workers’ Compensation, and Employers’ Long Term Income Protection (LTIP).  Extensive research, education, policy and program development has also been undertaken through the Canadian Working Group on HIV and Rehabilitation to improve policies and programs to better support the employment and income support needs of persons living with episodic disabilities. [Section 7]
Testing, privacy and confidentiality:

ILO Recommendation 200 states that testing must be genuinely voluntary and free of any coercion, and that testing programs must respect international guidelines on confidentiality, counselling and consent.
· In Canada, the legislative framework in place governing testing, privacy and confidentiality is complex and varies across jurisdictions.  The scan identified overarching legislation to protect individual privacy and confidentiality for all Canadians, including people living with HIV/AIDS.  Of note, additional P/T regulations apply specifically to health professionals and health care institutions. Results of mandatory HIV testing, as part of federal immigration screening, do not result in automatic refusal of entry, but are assessed on an individual basis with respect to inadmissibility on health grounds. In all other contexts, research suggests that the federal and P/T governments support and promote voluntary HIV testing. Scan findings also suggests that civil society organizations, particularly national and community-based AIDS organizations, are actively engaged in developing and disseminating information related to HIV testing, human rights and the law. [Section 8]
Occupational safety and health:

ILO Recommendation 200 specifies that the working environment should be safe and healthy, in order to prevent transmission of HIV in the workplace, including universal precautions, accident and hazard prevention measures.  
· The scan identified a broad legislative and regulatory framework in place in Canada governing occupational health and safety in the workplace as it relates to preventing occupational exposure to HIV.  Federal and P/T administrative bodies, policies and programs are in place for occupational health and safety (OHS), as well as clear, evidence-based guidelines for infection control through universal precautions in health care and other high risk settings. Civil society measures were also identified, such as the development of policy and practice guidelines by health care professional associations, and of information resources and promotional activities by OHS centres, national and community-based AIDS service organizations and unions. [Section 9] 
Children and young persons:

ILO Recommendation 200 states that members should take measures to protect young workers against HIV infection, and to include the special needs of children and young persons in the response to HIV/AIDS in national policies and programmes.  Additionally, ILO Recommendation 200 states that members should take measures to combat child labour and child trafficking that may result from the death or illness of family members or caregivers due to AIDS and to reduce the vulnerability of children to HIV.  This includes special measures to be taken to protect these children from sexual abuse and sexual exploitation.
· These provisions are of limited relevance since Canadian labour legislation, with a few exceptions, prohibits the employment of children under 14 years of age.

· Both Leading Together and the FI identify youth at risk as a priority population and the need to reinvigorate prevention for youth has been identified to minimize sexual risk behaviours and to promote healthy sexuality through school-based and community awareness and education. Interviews advocated increasing awareness and education in the workplace to prevent HIV transmission among young workers. [Section 10]
Implementation and follow-up:

ILO Recommendation No. 200 encourages the development of multiple measures to support implementation of the provisions, e.g., social dialogue, strengthening the role of public services in implementation, and monitoring Recommendation 200 developments in relation to national policy on HIV/AIDS and the world of work 
· Canadian jurisdictions had already implemented many measures consistent with Recommendation 200 prior to its adoption in June 2010.   These measures were not implemented specific to HIV/AIDS - rather they are embedded within broader  frameworks of legislation, regulation, policy and practice which provide protection of human rights; access to prevention, treatment, care and support; promotion of equality of opportunity and treatment with respect to employment; and application of occupational health and safety measures to prevent occupational HIV transmission.  For example, provisions call for tripartite engagement of key stakeholders to ensure social dialogue; collaboration across sectors; strong administrative services in labour and health; international cooperation; and mechanisms for monitoring progress.  The Canadian experience reflects this approach. [Section 11]
1.4 Conclusion

This environmental scan lays some of the groundwork for future comprehensive policy and/or programmatic analysis of the extent of Canada’s current implementation of Recommendation 200.  A critical assessment of the degree to which legislative, regulatory, policy and program measures currently in place are achieving desired results was beyond the scope of this research project.  Further, this report does not offer an analysis of Canada’s compliance with international labour standards.  Rather, the report informs of those measures and good practice examples that have and are being applied in Canada. The research identified some measures where there exists gaps and areas of opportunity for future application of Recommendation 200, and the need for continued collaboration of government and civil society in order to strengthen implementation. Nonetheless, the environmental scan also identified areas of significant accomplishment, and opportunities for enhancing Canada’s capacity to address issues pertaining to HIV and AIDS in the workplace.
2.0 BACKGROUND AND PURPOSE OF THE ENVIRONMENTAL SCAN
2.1 ILO Recommendation 200 – HIV and AIDS and the World of Work

The workforce offers an opportunity to reinforce public health interventions to prevent and control the spread and transmission of HIV and other infectious diseases; and can also serve to encourage healthier and safer behaviours through education, information and awareness.

On June 17, 2010, at the 99th International Labour Conference, the Government of Canada (GoC) and other constituents of the International Labour Organization (ILO) (i.e. governments, employers’ and workers’ organizations) adopted the first international human rights instrument addressing HIV and AIDS and the world of work. The Recommendation No. 200 Concerning HIV and AIDS and the World of Work, 2010 (Recommendation 200) calls for increased global collaboration to scale up and harmonize the global HIV response, highlighting the role of the workplace in facilitating access to prevention, treatment, care and support services in relation to HIV and AIDS.  Specifically, Recommendation 200 calls for the development of national tripartite policies on HIV and AIDS in the world of work, where they do not exist, and the incorporation of workplace HIV and AIDS policies into development plans and poverty reduction strategies as appropriate.

2.2 Canada’s Obligations Under the ILO Constitution

Under the ILO Constitution, all member States are required to bring newly adopted ILO instruments to the attention of the competent authorities, to inform the ILO that this has been done, and to report on the position of its national law and practice. To fulfill its obligations, the federal government must:
· Table a report to Parliament; 
· Develop a report indicating how Canada is implementing Recommendation 200, to be submitted to the ILO as requested.  

Human Resources and Skills Development Canada (HRSDC) holds the labour federal government mandate and will lead the development of the Parliamentary report and the ILO Canada report in consultation with key federal departments and civil society entities.  
To effectively generate a report to Parliament and the ILO, both HRSDC and PHAC have identified a need to:
· Define the collective roles and responsibilities of FPT actors involved in law, policy and practice pertaining to HIV and the workplace; 
· Capture current law, policy and practice;
· Capture good practice examples across government jurisdictions and civil society, including private sector as and where appropriate.

To develop Canada’s positions and contributions towards Recommendation 200, the Labour Program, HRSDC engaged in cross-government consultation processes. These consultations involved the Public Health Agency of Canada (PHAC) as lead on domestic HIV and AIDS policy under the Federal Initiative to Address HIV/AIDS in Canada (Federal Initiative).  Other federal departments were consulted on specific elements of Recommendation 200.  HRSDC also led civil society consultations with key labour organizations, employers, and civil society groups engaged in labour, occupational health, public health and HIV/AIDS issues to negotiate Canada’s views to form Recommendation 200. 

2.3 Purpose of the Environmental Scan

The purpose of this initial environmental scan is to identify evidence and resources that demonstrate Canada’s measures and activities towards fulfilling the provisions of the Recommendation 200. Such a scan is a necessary first step towards any assessment of Canada’s response given that, as a federation, a variety of federal/provincial/territorial (F/P/T) governments and private sector actors are involved in the application of domestic HIV and workplace legislation, policies and programs. 

The GoC contributes to global efforts to mitigate, prevent and address the impact of HIV and AIDS in both national and international environments. In this capacity, the GoC works across government jurisdictions (federal/provincial/territorial) and civil society to identify the issues, challenges and good practice as applied in policy and program interventions. 

Therefore, PHAC and HRSDC are coordinating efforts to inform the GoC policy and program environment and to inform a both reports to Parliament and to the ILO that will:
· Contribute to the GoC’s reporting requirements;
· Facilitate Canada’s domestic and international follow-up actions;
· Serve to further the understanding of the interaction between HIV and AIDS and the world of work in domestic and international policy development. 

3.0 APPROACH TO THE ENVIRONMENTAL SCAN
3.1 Overview of Approach

The components of the environmental scan included the following four main components:
1.  Document Review 

· Relevant references and resources were identified by PHAC, HRSDC and through consultant research. References included e-mail solicitation of information by PHAC from federal partners in the Federal Initiative to Address HIV in Canada, from PHAC regions, and by HRSDC from provincial and territorial labour departments and its social partners (employers and workers’ organisations).
2.  Web Scan

· On-line resources provided by key governmental and non-governmental websites, organized by jurisdiction, sector and policy area were reviewed. Scans of these websites were supplemented by key word searches within clearly identified categories.
3.  Key Informant Interviews 

· Interviews were conducted with stakeholders who could provide a range of perspectives regarding the extent to which Canada is already implementing the provisions of ILO Recommendation 200.
· Key informants were identified from within federal and provincial governments (key health and/or labour departments), key labour organizations, employers, and civil society groups engaged in labour, occupational health, public health and/or HIV/AIDS issues. 
4. Tripartite Roundtable Session on ILO Recommendation 200 
· The environmental scan was also informed by a panel presentation and facilitated discussion hosted by HRSDC, Labour Program. Panellists and participants were invited to discuss examples of initiatives that have been undertaken in various sectors (government, employers, workers) in Canada, and challenges in meeting the provisions of ILO Recommendation No. 200.
3.2 Scope and Limitations

The environmental scan focused on identifying current measures and activities in place that align with the provisions of Recommendation 200. The findings document a wide scope of activities across jurisdictions and sectors in Canada and are presented in descriptive summary form.

The environmental scan lays the groundwork for future comprehensive policy and/or programmatic analysis of the extent of Canada’s current implementation of Recommendation 200. A critical assessment of the degree to which legislative, regulatory, policy and program measures currently in place are achieving desired results was beyond the scope of this research project. Rather, the environmental scan points the way towards areas of significant accomplishment, and to opportunities for enhancing Canada’s capacity to address issues pertaining to HIV and AIDS in the workplace.

Research findings presented in this report are based on selective document review and on key informant interviews drawn from government, workers and employers’ organizations.  Results include:
· Examples of current measures and activities in place across jurisdictions and sectors that align with Recommendation 200;
· Examples of emerging gaps and areas of opportunity identified that may merit future consideration to strengthen Canada’s application of Recommendation 200.

3.3 Document Review and Web Scan

The web scan involved the identification of key references within the legislative, regulatory and normative frameworks that support and/or acknowledge the intent of the provisions of Recommendation 200. The environmental scan was designed to include research and review of legislation, regulation, policies and programmes, as well as practices in relevant jurisdictions, policy sectors, and areas of economic activity. 

The seven areas of inquiry (Table 1) guided research and are based on the major sections of Recommendation 200: discrimination and promotion of equality of opportunity and treatment; prevention, treatment and care; support; testing, privacy and confidentiality; occupational safety and health; children and young persons; and implementation and follow-up.

	TABLE 1:  ENVIRONMENTAL SCAN OF CANADA’S APPLICATION OF ILO RECOMMENDATION 200                - AREAS OF INQUIRY -

	Section
	Description

	Discrimination and Promotion of Equality of Opportunity and Treatment
ILO Rec’n Sections 9-14
	Measures currently in place to prevent workplace discrimination on the basis of HIV status and to promote equality of opportunity and treatment, e.g., through educating and building capacity of employers/workers, through ensuring equal access of persons living with HIV/AIDS to social security system, occupational health insurance or benefits. 

	Prevention, Treatment and Care

ILO Rec’n Sections 15-18


	HIV/AIDS prevention strategies, policies and programmes that are in place that take into account gender, culture, social and economic concerns. 

Promotion of  workplace education programmes to prevent HIV infection and workplace health intervention for workers living with or affected by HIV/AIDS e.g., occupational health and safety measures, voluntary HIV testing/counselling, access to prevention/testing, access to prevention, health care and benefits. 

	Support
ILO Rec’n Sections 21-23


	Demonstration of reasonable accommodation in the workplace for the episodic nature of HIV/AIDS and the effects of treatment, and support to foster the retention and recruitment of persons living with HIV/AIDS.

	Testing, Privacy and Confidentiality
ILO Rec’n Sections 24 – 28


	Voluntary, confidential HIV testing programmes in accordance with international guidelines, such that screening for HIV does not endanger access to jobs, tenure, job security or opportunities for advancement. 

Measures regarding migrant workers such that they are not required to disclose their HIV status to countries of origin, transit or destination and/or are not excluded on the basis of their HIV status. 

	Occupational Safety and Health
ILO Rec’n Sections 30, 31


	Promotion of healthy and safe work environments to prevent workplace-related transmission of HIV, in accordance with international standards (including universal precautions to prevent accidental transmission). 

Worker education about risk of exposure. 

Measures to address HIV and AIDS through occupational health services and workplace mechanisms related to occupational health and safety. 

	Children and Young Persons
ILO Rec’n Section 35
	Protection of young workers from HIV infection, and recognition of the special needs of young persons in response to HIV/AIDS.

	Implementation and Follow-Up
ILO Rec’n Sections 37 - 39 


	Other measures taken to support implementation of the provisions under ILO Recommendation No. 200 (e.g., social dialogue, strengthening the role of public services in implementation, monitoring ILO Recommendation 200 developments in relation to national policy on HIV/AIDS and the world of work).  


3.4 Key Informant Interviews

PHAC and HRSDC identified key informants, in consultation with the consultant, who could provide a range of perspectives regarding the extent to which Canada is already implementing the provisions of Recommendation 200. Key informants were identified from within federal and provincial governments (key health and/or labour departments), key labour organizations, employers, and civil society groups engaged in labour, occupational health, public health and/or HIV/AIDS issues. 

A total of 13 key informants participated in 45-minute telephone interviews with the consultant between February 21 and March 17, 2011.  Key informants received a link to Recommendation 200 for review prior to the interview.  During the interview, key informants were invited to comment on both new initiatives that have been implemented through their department/organization in response to Recommendation 200, as well as existing initiatives consistent with its intent.  They were also invited to identify gaps or areas of opportunity for future implementation.  

Results of key informant interviews are reported in aggregate and integrated into Sections 4.0 – 10.0 of this report.

3.5 Tripartite Roundtable (ILO)

On February 23, 2011, the Labour Program, HRSDC, hosted a Tripartite Roundtable on ILO issues in which F/P/T Governmental officials responsible for labour, and representatives of Canadian worker and employer organizations participated. 

The 1.5-hour session focused on Canada’s application of Recommendation 200, including its implementation, policy implications and opportunities.  The session included two components:

· Panel presentations by representatives from the federal government (PHAC), workers (Canadian Union of Public Employees) and employers organisations (Canadian Employer Council);
· A facilitated participant discussion with respect to tripartite activities in support of Recommendation 200 as applied in Canada.  

Panel speakers were selected by PHAC and HRSDC.  Consultants developed the following guidelines to focus panel presentations:
1. Overview of implementation of the provisions of ILO Recommendation No. 200 from a sectoral perspective (“What are we doing?”)

2. Progress to date, with examples to illustrate how different sectors are dealing with HIV and AIDS in the workplace (“How are we doing?”)

3. Observations about emerging issues and future challenges (“What more can we do, where?”)

The 45-minute discussion period focused on the following:

· What other examples of initiatives that have been undertaken in various sectors (government, employers, workers) in Canada? 
· What might be some additional challenges in meeting the provisions of ILO Recommendation No. 200?
The agenda for the Roundtable and session notes are included in Appendices 4 and 10 respectively.

4.0   OVERVIEW OF HIV/AIDS IN CANADA

Canada’s Country Progress Report 2008-09 for the United Nations General Assembly Special Session on HIV/AIDS (UNGASS) provided the following overview of HIV/AIDS in Canada:

“At the end of 2008, 22,300 Canadians were reported to have died of AIDS and an estimated 65,000 (54,000 - 76,000) were living with HIV infection (including AIDS). Of these 65,000, an estimated 16,900 (12,800 - 21,000) were unaware of their HIV infection. Approximately 2,300 to 4,300 new infections were estimated to have occurred in 2008.”
· At the end of 2008, gay men and other men who have sex with men continued to be the population most affected by HIV and AIDS, accounting for an estimated 48% of all HIV infections. 

· An estimated 31% of people infected were infected by heterosexual sex. People who used injection drugs followed at 17%. 

· Aboriginal peoples (composed of First Nations, Inuit and Métis), who make up only 3.8% of the overall population, represented a disproportionately high number of HIV infections, with an estimated 12.5% of new infections in 2008 and 8% of all prevalent infections at the end of 2008. 

· Women accounted for an estimated 26 % of new HIV infections in 2008, where heterosexual contact and injection drug use were identified as the two main exposure categories. 

· Disproportionate rates of infection have also been noted among people living in Canada who were born in a country where HIV is endemic. This group makes up approximately 2.2% of the Canadian population, however, in 2008 accounted for an estimated 16% of new infections (via heterosexual contact) and 14% of prevalent infections at the end of 2008
.  

The burden of HIV and AIDS cases in Canada has been concentrated in four provinces – Ontario, Quebec, British Columbia and Alberta – which, up to 2008, accounted for 94% of all HIV positive test reports since 1985
.” It is to take into consideration that these provinces are also the most populous in Canada and include the larger cities.  
5.0 DISCRIMINATION AND PROMOTION OF EQUALITY OF OPPORTUNITY ANDTREATMENT

Area of Inquiry

Measures currently in place to prevent workplace discrimination on the basis of HIV status and to promote equality of opportunity and treatment, e.g., through educating and building capacity of employers/workers, through ensuring equal access of persons living with HIV/AIDS to social security system, occupational health insurance or benefits. 

See ILO Rec’n Sections 9-14

With respect to Recommendation 200 s. 9-14, this scan identified a range of legislative frameworks and program tools that address issues of workplace discrimination, and that promote equality of opportunity and treatment. Human rights employment equity and labour standards laws are in place across federal and P/T jurisdictions, as are a diversity of policy and program measures to prevent discrimination and to promote equality of opportunity and treatment for persons living with HIV/AIDS.  Measures have also been taken by federal and P/T governments, national and community-based AIDS organizations, unions and employers to address discrimination, access to prevention, treatment and care, and workplace accommodation. 

5.1 Legislative Framework
Recommendation 200 states clearly that real or perceived HIV status should not be grounds for discrimination such that it prevents recruitment or continuing employment.  

Protection of Human Rights of Persons with Disabilities

The cornerstone for the protection of human rights of persons with disabilities in Canada is the Constitution of Canada which includes a Charter of Rights and Freedoms.  The Equality Rights Provision addresses the rights to equality for all including those with disabilities. This Provision enables governments to take special measures to ameliorate the conditions of disadvantage of groups including those with a disability (HIV/AIDS).
Additionally, in 2010 the Canadian government ratified the Convention on the Rights of Persons with Disabilities (CRPD) which provides a human rights framework to create a more accessible and inclusive society.
 HIV/AIDS is included implicitly in the CRPD through Article 25a, which calls for the provision of accessible sexual and reproductive health and population-based public health programmes. The CPRD is the first legally binding instrument with comprehensive protection of the rights of persons with disabilities. It has the potential to be used as a catalyst for policy and program development in the area of HIV/AIDS and disability.    

All jurisdictions in Canada, federal, provincial and territorial have human rights legislation which prohibits discrimination on many grounds.  

The Canadian Human Rights Act (CHRA), for example, prohibits discrimination on the basis of disability. Individuals with HIV/AIDS may therefore seek protection under the CHRA. People who are not HIV positive may also be subject to discrimination by virtue of their real or perceived membership in a risk group or their association with a person or people with HIV/AIDS. These individuals may also seek protection under the CHRA on the basis of perceived disability.  Similar protections from disability are in place in all provincial and territorial human rights legislation.  

Several Human Rights Commissions - Canadian, Ontario, Quebec, Nova Scotia and Manitoba - have published information and/or guidelines affirming the protection for workers with HIV/AIDS.  For example, the Canadian Human Rights Commission’s Policy on HIV/AIDS, states:

· The Commission will not accept being free from HIV/AIDS as a bona fide occupational requirement, or a bona fide justification unless it can be proven that such a requirement is essential to the safe, efficient and reliable performance of the essential functions of the job and is a justified requirement for receiving programs or services.

· As a result of new drugs and forms of intervention, people with HIV infection are now able to continue productive lives for many years.  If individuals with the requisite workplace accommodation are able to continue to work, they should be allowed to do so.  Any decision made by an organization relying on health and safety considerations to exclude a person, must be based on an individual assessment supported by authoritative and up-to-date medical and scientific information.

Promoting Employment Equity for Persons with Disabilities

While ensuring that citizens and residents are able to live free from discrimination, Canadian human rights laws also leave room for employers to take positive steps to ‘ameliorate the conditions of disadvantage’ faced by certain groups such as persons with disabilities.   Several jurisdictions have employment equity legislation with this intent.

The federal Employment Equity Act (EEA) applies to employers with 100 or more employees and who fall under federal jurisdiction to implement employment equity.  The purpose of the EEA is to achieve equality in employment for women, Aboriginal peoples, visible minorities and persons with disabilities. The EEA requires federally regulated employers including the federal public service to identify and eliminate barriers to employment faced by designated groups, including persons with disabilities, and to put in place measures designed to correct the conditions of disadvantage that exist.  

Mandatory data reports are filed with HRSDC – Labour Programme, and on-site monitoring is conducted by the Canadian Human Rights Commission.

The EEA also refers to the Federal Contractors Program which places employment equity obligations on goods and services contractors bidding on contracts of $200,000 or more and who have 100 or more employees.  Compliance is monitored through on site inspections by HRSDC-Labour. 


Quebec also has a Contract Compliance Program.  Implemented in April 1989 by decision of the Cabinet, the Contract Compliance Program of ‘la Commission des droits de la personne et des droits de la jeunesse du Québec’ requires companies that employ over 100 people to set up a program of equal opportunity when they obtain a government contract or a grant of $100, 000 and up.

These companies are then required to ensure gradually, within their staffing, fair representation of the four target groups identified by the government, namely women, visible minorities, Aboriginal peoples and persons with disabilities. In addition, they must eliminate policies and practices of human resource management that may have discriminatory effects.

Prohibiting Workplace Violence

Stigma and discrimination related to real or perceived HIV status can sometimes take the form of workplace violence.  As the employer of the Federal Public Service, the Treasury Board has issued the “Policy on Prevention and Resolution of Harassment in the Workplace”, to ensure that all persons working for the Public Service are treated with respect and dignity. The Canadian Human Rights Act (CHRA) provides all persons in the workplace the right to freedom from harassment based on race, national or ethnic origin, colour, religion, age, sex, sexual orientation, marital status, family status, disability and pardoned conviction. These are referred to as prohibited grounds.

The Treasury Board policy goes beyond the requirements by addressing other types of workplace harassment such as harassment of a general nature not related to the grounds prohibited under the CHRA , including rude, degrading or offensive remarks or e-mails, threats or intimidation.

Further, the Canada Labour Code, the Canada Occupational Health and Safety Regulations include provisions addressing the prevention of violence in the workplace which state that ‘the employer shall develop and post a workplace violence prevention policy, and shall identify and assess the factors contributing to workplace violence’.  Key elements of the employer’s obligations include: 
· To provide a safe, healthy and violence-free work place;
· To dedicate sufficient attention, resources and time to address factors that contribute to work place violence including, but not limited to, bullying, teasing, and abusive and other aggressive behaviour and to prevent and protect against it;
· To communicate to its employees information in its possession about factors contributing to work place violence; 
· To assist employees who have been exposed to work place violence. 
5.2 National and Provincial/Territorial Policies and Programmes

The environmental scan suggests that there are a variety of policies and programmes in place across federal and P/T jurisdictions to specifically address discrimination and the promotion of equality of opportunity and treatment for persons living with HIV/AIDS in the context of workplace and employment.  

Leading Together, Canada’s national framework for HIV/AIDS, identifies specific strategies for action in the area of human rights.  These include the enforcement of legislation, policies and other measures designed to protect the rights of people with HIV, and the use of other measures, including communication and education, to make the public aware of human rights issues.  

Recommended human rights-related strategic actions consistent with Recommendation 200 include:
· Funding initiatives that have the potential to reduce social inequities;
· Creating a legal and policy environment that supports the health of people who use injection drugs, people in correctional facilities, and sex workers;
· Reviewing other laws, policies and practices in the public and private sector, and changing any that create barriers to HIV prevention, diagnosis, care, treatment and support;
· Implementing communication/ education initiatives to fight all types of discrimination.(e.g., racism, homophobia, sexism), violence and abuse;
· Enhancing capacity at all levels – federal, provincial, territorial and local – to respond immediately to HIV-related discrimination. 

P/T Example:  Québec Ministry of Health and Social Services

Recommendation 200 includes ensuring actions to prevent and prohibit violence and harassment in the workplace, and promoting the involvement and empowerment of all workers regardless of their sexual orientation and whether or not they belong to a vulnerable group.  

Since the late 1990s, the Québec Ministry of Health and Social Services (MHSS) has included principles in its operation that promote the elimination of all discrimination from the provision of health and social services; recognize the legitimacy of the aspirations for better well-being on the part of gays and lesbians; and, promote respect for gays and lesbians and for their differences. As one measure to implement these principles of non-discrimination MHSS published a departmental orientation document which outlines steps to be taken on a priority basis in the MHSS, as well as throughout the health and social services network in order to (1) fight discrimination against homosexuals; (2) tailor services to fit the needs of gays and lesbians; (3) recognize gay and lesbian communities and support their contributions; and (4) improve knowledge and intervention.  The document notes the impact of HIV/AIDS on this population group and issues related to stigma and discrimination, prevention, treatment, care and support, in alignment with the provisions of Recommendation 200.

The Québec MHSS has developed a comprehensive strategy to prevent infection from HIV/AIDS and other sexually transmitted infections which includes population-specific approaches to reducing HIV transmission.  This strategy has included developing a guide for the workplace, in collaboration with health representatives and community-based organisations and implementing an AIDS in the Workplace Program (AWP).

5.3 Civil Society
As with national and P/T policies and programmes, there have been measures taken by civil society organizations to prevent discrimination and to promote equality of opportunity and treatment for persons living with and affected by HIV/AIDS and who are active in the workplace.  For example:

· The Canadian HIV/AIDS Legal Network (CHLN) promotes the human rights of people living with and vulnerable to HIV/AIDS, in Canada and internationally, through research, legal and policy analysis, education, and community mobilization.  Among many activities related to human rights and discrimination, CHLN has developed:

· ‘A Plan of Action for Canada to Reduce HIV/AIDS-Related Stigma and Discrimination’ to prevent, reduce, and eliminate stigma and discrimination in the context of the HIV/AIDS epidemic. The plan is meant to build on or strengthen actions that governments, service providers, employers and national and community-based organizations that, according to human rights law, have an obligation to respect, protect, and fulfill the right to freedom from discrimination, as well as other human rights;
· A report and a series of fact sheets on sex, work, and rights as products of a two-year project on criminal law, prostitution and the health and safety of sex workers in Canada. The project included a literature review, interviews with key informants (including through a collaboration with the Native Friendship Centre of Montréal),  and a two-day consultation attended by sex workers, former sex workers, members of sex worker organizations, public health and social science researchers, and other community-based organizations. A fact sheet specific to sex workers and HIV/AIDS addresses stigma, discrimination and vulnerability.  

· The ‘Coalition des Organismes Communautaires Québecois de Lutte Contre le SIDA’ has undertaken a number of initiatives aimed at increasing awareness among businesses and employees of HIV/AIDS as an episodic disability in order to reduce discrimination, to ensure equality of opportunity and treatment, access to support and workplace accommodation.  Efforts to date have included:

· Partnering with the Québec MHSS to develop and promote the guide ‘AIDS in the Workplace:  Let’s Do Something About It and How’;
· Providing guidelines for developing AIDS policies for the workplace;
· Conducting a survey of businesses to identify attitudes towards persons living with HIV/AIDS in the workplace;

· Mounting a campaign specifically addressing discrimination in the workplace. 

· The Canadian Union of Public Employees (CUPE) works to achieve equity for all groups through bargaining on behalf of workers from equity-seeking groups and by advocating on behalf of equity-seeking groups before governments and in public fora.  At a national level, CUPE has a range of advisory committees to ensure that the needs of workers from equity seeking groups are brought to the attention of the union’s leadership and which may influence union policy.  Human rights training is also provided by the Union Development Department, and includes training regarding rights in the workplace, HIV/AIDS, duty to accommodate, and harassment.

· To support workers in dealing with their employers, the Canadian Auto Workers’ has often negotiated for the establishment of ‘Workplace Advocates’, employees who are provided time at the employers expense to advocate on behalf of fellow workers.  Workplace Advocates are provided with extensive training regarding human rights.  As well, community resources are available to support individuals.  Workers Advocates will often represent worker needs to the employer in cases where workers are uncomfortable in doing so themselves, relevant in situations of stigma associated with illness. 

· Scotiabank Group has developed a policy on Addressing HIV-AIDS in the Community and Workplace aimed at reducing discrimination and increasing employment opportunities for persons with disabilities, including persons living with HIV/AIDS.  Components include:
· Supporting an Employee Resource Group, called ScotiaPride, that focuses on helping to foster an inclusive environment, where employees and customers of the lesbian, gay, bi-sexual and transgender (LGBT) community and their allies feel safe, valued, and respected.  They provide peer support to group members, information and feedback to Global HR on internal challenges that include addressing HIV-AIDS in the workplace and also provide guidance on Scotiabank’s community support in this specific area.
· The Canadian Working Group on HIV and Rehabilitation (CWGHR) a national, charitable organization that responds to the rehabilitation needs of people living with HIV/AIDS. It bridges the traditionally separate worlds of HIV, disability and rehabilitation. Through research, education and cross-sector partnerships they work to improve the lives of people with HIV.   Among many activities related to HIV, disability and employment, CWGHR has developed:
· The Episodic Disabilities Employment Network which addresses the unique challenges that persons living with episodic disabilities, including HIV/AIDS, have in entering or re-entering the workplace as it concerns income support, access to care and employment support. 
· Online courses and training  for human resource professional on how to manage episodic disabilities in the workplace. These are done in partnership with  Human Resources Associations across the country. 

· Signing a three-year partnership agreement with Job Opportunity Information Network (JOIN) for Persons with Disabilities which includes support to expand the influence of the network beyond Toronto to the rest of Ontario and to begin discussions with other similar community umbrella organizations in other provinces.  JOIN is a network of 22 community agencies who deliver Ontario Disability Support Program (ODSP) Employment Supports in Toronto, assisting persons living with disabilities to find and maintain employment, and assisting employers to recruit qualified candidates to meet their hiring needs.  Employment Action, which serves persons living with HIV/AIDS, is one of the agencies supported by JOIN who regularly provides candidates to Scotiabank networking sessions.

6.0 PREVENTION, TREATMENT AND CARE

Areas of Inquiry

HIV/AIDS prevention strategies, policies and programmes that are in place that take into account gender, culture, social and economic concerns. 

See ILO Rec’n Section 15

Promotion of  workplace education programmes to prevent HIV infection and workplace health intervention for workers living with or affected by HIV/AIDS e.g., occupational health and safety measures, voluntary HIV testing/counselling, access to prevention/testing, access to prevention, health care and benefits. 

See ILO Rec’n Sections 16-18

In Canada, health is a shared responsibility across federal and P/T governments, with universal access to HIV prevention, treatment and care provided through a legislated publicly-funded health care system. Federal and P/T governments have not developed prevention policies and programs specific to HIV/AIDS and the workplace.  As is the case with human rights legislation, global, non-specific health legislation provides the framework for ensuring access to prevention, treatment and care for all citizens (not targeting workers) and for all health conditions (not specific to HIV/AIDS).  Within this framework, HIV-specific policies and programs are in place across federal and P/T jurisdictions, with service delivery primarily through Canada’s publicly-funded, universal health care system.  The workplace has been identified among the settings for HIV prevention and education, with some examples of policies and programs in place.  Specific measure related to occupational health and safety and HIV testing are described in Sections 8 and 9 of the report.

6.1 Legislative Framework

Recommendation 200 states that prevention strategies should be adapted to national conditions and the type of workplace, and should take into account gender, cultural, social and economic concerns.  It also states that all persons, including workers living with HIV and their families and dependants, should be entitled to health services which include access to a full range of free and affordable HIV/AIDS prevention, treatment and care services.  

With respect to the above provisions of Recommendation 200, it is important to note that Canada is a federation where health is a shared responsibility across federal, provincial and territorial governments. P/Ts deliver health care and hospital services for the majority of the population, while the Government of Canada (GoC) is responsible for ensuring the availability of health services for First Nations people living on reserve, the Inuit in northern Canada, federal prisoners and the armed forces. In partnership with provincial and territorial governments, the GoC develops health policy, funds the health system, develops and enforces health regulations, and promotes disease prevention, health promotion and healthy living.

The Canada Health Act (CHA) provides a legislative framework designed to facilitate reasonable access to health services without financial or other barriers.  The CHA relates to cash contributions by the GoC to P/Ts for the delivery of insured health services and extended health care services. Criteria and conditions for contribution include public administration, comprehensiveness, universality, portability, and accessibility.  

Under this legislative framework, all persons in Canada have access to free or affordable HIV prevention, treatment and care through the publicly-funded health care system. In practice, findings from this scan suggest that there are some gaps and inconsistencies in access across jurisdictions and specific population groups. For example, limitations have been identified in the availability and access to culturally-appropriate HIV prevention and treatment services for Aboriginal peoples.  

With respect to access to HIV drug treatment, outside of the hospital setting, P/T governments are responsible for the administration of their own publicly-funded prescription drug benefit programs.  Most Canadians have access to insurance coverage for prescription medicines through public and/or private insurance plans (e.g., employer health plans). The federal and P/T governments offer varying levels of coverage, including coverage for HIV drug treatment, with different eligibility requirements, premiums and deductibles. The publicly funded drug programs generally provide insurance coverage for those most in need, based on age, income, and medical condition.  Because drug coverage under P/T plans and private insurance plans differs across the country, access to treatment may be affected.

The Health Canada Non-Insured Health Benefits Program (NIHB) provides eligible First Nation and Inuit peoples with supplementary health benefits not covered by P/T or other third party health insurance.
 The NIHB Program compiles a list of approved drugs/products, with the cost of most HIV medication included under the NIHB program.  Any Aboriginal individual who is denied coverage for HIV medication under NIHB has the right to appeal. 

6.2 National and Provincial/Territorial Policies and Programmes

At the federal level, Leading Together: Canada Takes Action on HIV/AIDS (2005-2010) is a national framework for the Canadian response to HIV/AIDS.
  Developed through a large scale consultative process, it called for consolidated action on all fronts and laid out specific actions and targets.
    Within Leading Together, employment is identified among the key sectors that have shared responsibility for influencing the determinants of health that impact the HIV/AIDS epidemic, in collaboration with other sectors such as income programs,  social and housing services,  the justice system, the education system, correctional services and the private sector (e.g., workplace and employers).

Additionally, the Federal Initiative to Address HIV/AIDS in Canada (Federal Initiative) is a key element of the GoC’s comprehensive approach to HIV/AIDS, guiding federal funding for prevention and support programs reaching vulnerable populations, as well as research, surveillance, public awareness, and evaluation.  It defines the federal government’s commitment and contribution to Leading Together and identifies the following goals:
· Prevent the acquisition and transmission of new infections;
· Slow the progression of the disease and improve quality of life;
· Reduce the social and economic impact of HIV/AIDS;
· Contribute to the global effort to reduce the spread of HIV and mitigate the impact of the disease. 

As such, it is a demonstration of Canada’s alignment with Recommendation 200 Section 15 which states that national policies and programs take into account gender, cultural, social and economic concerns and be adapted to national conditions.

For example, the Federal Initiative has adopted a population-specific approach in the design and delivery of policies and programs, identifying key population groups most affected by HIV and AIDS.
 Federal Initiative priorities include expanding engagement of other federal departments related to the determinants of health (e.g., housing, disability, social justice, employment), and acknowledging the impact of social and economic determinants of health on HIV prevention, treatment, care and support. 

The Federal Initiative is a partnership of four federal departments and agencies: the Public Health Agency of Canada (PHAC), Health Canada (HC), the Canadian Institutes of Health Research (CIHR), and Correctional Service of Canada (CSC), implemented through horizontal coordination, led by PHAC. Partnership and engagement with players across governments, civil society, the health care system, the research community, and with those living with/at risk of HIV, are noted as key to the federal response.  

PHAC provides funding to the non-governmental organization (NGO) sector for prevention activities related to HIV/AIDS in the workplace and supports capacity-building activities which include a workplace health component (e.g., training for nurses, other health care professionals). Administered through PHAC, the AIDS Community Action Program (ACAP) supports local, regional, and P/T community-based organizations addressing HIV/AIDS issues across Canada in the areas of prevention, health promotion for people living with HIV/AIDS (PHA), creating supportive environments and strengthening community-based organizations.  Workplaces are among the settings targeted - as well as prisons, addiction treatment centres, professional groups and other non-profit organizations - to reduce social barriers that prevent PHA and those at risk from accessing health care and social services (see Section 6.3 – Civil Society).
P/T jurisdictions have their own HIV/AIDS strategies in place aimed at reducing HIV transmission and ensuring access to prevention, treatment and care, in alignment with Recommendation 200.  Local public health plays a strong role in HIV prevention in the workplace.

P/T Example:  Government of British Columbia HIV/AIDS Strategy

The Government of British Columbia (BC) addresses HIV/AIDS prevention, treatment, care and support through a range of strategies and frameworks.  Goals, priorities for action and strategies are outlined for reducing risk of HIV infection among populations most at risk and for strengthening access to and the delivery of quality, accessible health care services.  

In alignment with the general principles for implementation of Recommendation 200, unique strategies have been developed for HIV prevention and treatment for populations at greatest risk of HIV infection or with high prevalence of HIV/AIDS (e.g., women Aboriginal peoples, people who use injection drugs, people from HIV endemic countries), in collaboration with experts and community partners. With respect to the ‘workplace’ as a strategic setting or ‘workers’ specifically as a key population, the focus has been placed on capacity-building among health care workers to respond to HIV/AIDS and their protection from accidental HIV exposure (see Section 9.0 – Occupational Health and Safety, SafeWork BC).
BC has been a leader in improving access to anti-retroviral (ARV) therapy for PHA.  The approach, “treatment as prevention”, aims to improve the health outcomes and quality of life for PHA, as well as to reduce HIV transmission, and has been accompanied by the investment of BC government funding to increase access to ARVs.
P/T Example:  Government of Ontario HIV/AIDS Strategy

Under Ontario’s Provincial HIV/AIDS Strategy, the Ontario government is spending approximately $60 million in 2010-11 on HIV/AIDS related programs. This does not include physician billings to the Ontario Health Insurance Program (OHIP) or drugs covered through the Ontario Drug Benefit (ODB) formulary for HIV/AIDS treatment and services.  Ontario Ministry of Health and Long-Term Care funded programs included:

· More than 90 organizations and initiatives across the province that deliver HIV prevention strategies, programs and services for populations at risk of HIV infection and PHA. This includes targeted programming to reach Ontario's priority populations: gay men and men who have sex with men (MSM); African and Caribbean Ontarians; Aboriginal Peoples; people who use injection drugs; and women (who are represented in the above populations or who engage in HIV risk activity with them, or are at increased vulnerability as a result of the social determinants of health such as gender, poverty). 

· Funded programs and services such as the Ontario HIV Treatment Network, HIV/AIDS clinics providing health and social service support for people at risk of HIV infection and PHA, supportive housing for PHA and programs;  17 HIV outpatient clinics providing multidisciplinary care for PHA;  a prenatal HIV Testing Program; a province-wide AIDS and Sexual Health InfoLine;  Casey House (a 12-bed residence and home hospice program for PHA at the end stages of their lives). 

· Public health programs on sexually transmitted diseases including HIV/AIDS. Laboratories and physicians report HIV to the local medical officer of health, and health unit staff collaborate with physicians for case management including partner notification and condom distribution. In addition, public health units offer 34 needle exchange programs. Public health units also collaborate with school boards to provide education to students about HIV/AIDS. 

· The Hepatitis C Secretariat’s Ontario Harm Reduction Distribution Program provides single use drug-using equipment to reduce sharing and thereby decrease the risk of transmitting HIV and HCV, as well as other blood borne pathogens.

An Aboriginal HIV/AIDS strategy has recently been developed for 2010 – 2015.  The goal of the strategy is to provide culturally respectful and sensitive programs and strategies to respond to the growing HIV/AIDS epidemic among Aboriginal people in Ontario through promotion, prevention, long term care, treatment and support initiatives consistent with harm reduction principles.  With respect to Recommendation 200, it addresses training of workers in the health sector to ensure culturally appropriate prevention, treatment, care and support services are available to Aboriginal persons living with or at risk of HIV/AIDS. 

Prevention and Treatment Guidelines

PHAC and some P/T jurisdictions have developed prevention and clinical practice guidelines on sexually transmitted and/or blood borne infections (including HIV), HIV testing, post-exposure prophylaxis (for accidental HIV exposure – occupational and/or non-occupational) and pre-exposure prophylaxis.

· The Nova Scotia Department of Health developed standards for the prevention of blood borne pathogens, which include component-specific standards on health education and social marketing, counselling, testing and referral, needle exchange and methadone replacement treatment.  Responsibility for implementing the standards is shared by the Nova Scotia Department of Health, District Health Authorities and community partners.  Employers or employee organizations are not specifically identified, nor is workplace as a setting for prevention.

· The BC Centre of Excellence for HIV/AIDS has developed a guideline which provides a framework for a program of expert advice and prompt antiretroviral prophylaxis for accidental exposures in the health care setting and the community. The guideline provides a good example of a sector-specific strategy aimed at reducing the risk of HIV transmission to exposed workers and ensuring access to publicly available, free treatment to those at risk. The goal of the guideline is to reduce the risk of HIV transmission to persons accidentally exposed to blood or body fluids.  The risk from occupational and community exposures is treated as equal in the guideline, and, with the exception of abandoned needles, the same recommendations for management can be applied. The guideline notes that the actual risk of exposures outside the healthcare setting is probably significantly less than in the health care setting.

Health Canada’s Workplace Health System

Health Canada, in collaboration with researchers, has developed a comprehensive Workplace Health System based on the principle that the workplace is a determinant of health.  The WHS is intended to assist employers with implementing healthier workplace policies and practices within their organizations, integrating them into their normal ways of doing business.  The WHS website includes a range of information, tools and resources for employers, including workplace health regulations governing federally regulated industries, the federal public service and provincially regulated industries.   

The site does not include information specific to HIV/AIDS or episodic disabilities in the workplace; however, the broad-based approach addresses environmental conditions in the workplace and policy issues that are relevant to addressing issues relevant to PHA (the workplace environment (physical and social), personal resources and health practices).  An environmental scan of workplace health in Canada identified issues such as disability management (return to work and accommodation, individual employee coping strategies), human rights and discrimination/injustice at work, on violence/victimization, and on psychological health, stress and depression. 
6.3 Civil Society

Employers, unions and HIV/AIDS national and community-based organizations have been engaged in HIV prevention specific to the workplace.  These civil society groups have also been active in addressing the treatment, care and support needs of PHA in the context of employment (see Section 7 – Support).

· PHAC Alberta region does not have any AIDS Community Action Program projects that specifically focus on the workplace or partnerships with employers.  However, there are several projects where this type of activity is one component.  For example, the AIDS service organization in Fort McMurray has attempted partnership work with the big oil sands camps; and the AIDS service organization that covers the Brooks area is building relationships with Lakeside Packers, the big meat-packing plant that employs many people from this HIV endemic-risk population.  This activity is part of the AIDS Service Organization (ASO) community and education program, providing workshops on a range of topics, including HIV/AIDS and the Workplace, addressing the relevance of HIV to business, workplace policy, confidentiality and the Canadian Human Rights Act.

· The Canadian Working Group on HIV and Rehabilitation (CWGHR) is a national charitable organisation that bridges the traditionally separate worlds of HIV, disability and rehabilitation. Through its leadership in research, policy, practice, education and cross-sector partnerships, CWGHR is working to address the rehabilitation needs of PHA– and changing the future of HIV prevention, care, treatment and support.  CWGHR works to increase access to rehabilitation, which is also a means of prevention by helping to reduce and manage the side effects (disabilities) associated with living with HIV and /or the side effects of treatment of HIV. CWGHR improves access to rehabilitation services and improves education by:

· Developing mentorship with PHA and rehabilitation professionals for the rehabilitation community so that speech pathologists, physical therapists, occupational therapists and other rehabilitation practitioners better understand how to provide care for PHA. 
· CWGHR developed the course “Rehabilitation and the Context of HIV: A Self-Directed On-line Inter-professional HIV Course to Increase the Capacity of Rehabilitation Professionals” –geared toward professionals like Physical Therapists, Occupational Therapists, speech language therapists, rehabilitation professionals.  This course explains the episodic nature of many disabilities, including HIV, that rehabilitation specialists encounter with patients/clients.

· CWGHR, in 2011,  has also developed the E-Module for Evidence-Informed HIV Rehabilitation. With many people with HIV living longer and facing a multitude of health challenges related to HIV, concurrent health conditions, as well as the side effects of treatment, the role for rehabilitation in the context of HIV continues to grow. This E-Module for Evidence-Informed HIV Rehabilitation (e-module) is a comprehensive resource on HIV and rehabilitation for rehabilitation professionals and others to respond to this increasing need. 

· The Canadian Labour Congress
 (CLC) HIV/AIDS Labour Fund was established in 2003 to assist the CLC and its labour partners to pool resources and to work together on HIV/AIDS. The fund’s main mandate is to support the programs and projects from workers’ organizations working to prevent HIV/AIDS, addressing the impact on workers, their families and their workplaces.  CLC also designed ‘The Labour Advocacy Toolkit’ to support trade unions who have recognised HIV and AIDS as a workplace and community issue to which they would like to respond. The toolkit outlines a strategy that can be adopted by trade unions to address Universal Access to HIV Prevention, Treatment, Care and Support. The toolkit can be used as a template for building a program for trade unions.

·  Strategic Directions Program for the Canadian Union of Public Employees (CUPE ): 2009-2011 is a planning document that resulted from its 2009 National Convention of the CUPE.
 The document outlines CUPE’s specific commitments in regards to all aspects of HIV in the workplace – prevention, treatment, equality, education, developing international alliances and partnerships.

7.0 SUPPORT

Area of Inquiry

Demonstration of reasonable accommodation in the workplace for the episodic nature of HIV/AIDS and the effects of treatment, and support to foster the retention and recruitment of persons living with HIV/AIDS.

See ILO Rec’n Sections 21-23

In Canadian jurisdictions, there is a range of measures in place to address reasonable accommodation in the workplace and the provision of income support to persons with disabilities, including PHA.  Human rights laws, employment equity and labour standards provide a legislative framework which promotes equality of opportunity and treatment with respect to employment.  Federal and P/T jurisdictions have programs and place to support, to some degree, the labour force participation of persons with disabilities, including PHA; these measures are complemented by civil society initiatives.  Income support measures are in place to mitigate the impact of HIV/AIDS on workers and their families through federal and P/T programs, including Employment Insurance (sickness, compassionate care, family leave), Canada Pension Plan disability (CPPD), Veterans’ Benefits for Disability, Disability Tax Credits, Personal/Family Resources Registered Disability Savings Plan (RDSP); P/T social assistance for disability, Workers’ Compensation, and Employers’ Long Term Income Protection (LTIP). Extensive research, education, policy and program development has also been undertaken through the Canadian Working Group on HIV and Rehabilitation to improve policies and programs to better support the employment and income support needs of persons living with episodic disabilities. [Section 7] 

7.1 Legislative Framework

Recommendation 200 states that programmes of care and support should include measures of reasonable accommodation in the workplace for PHA or HIV-related illnesses, with due regard for national conditions.  In addition, members should promote the retention in work and recruitment of PHA and consider extending support through periods of employment and unemployment, including where necessary, income-generating opportunities for people living with or affected by HIV or AIDS.

In Canadian jurisdictions there is a range of measures in place to address reasonable accommodation in the workplace and the provision of income support to persons with disabilities, including PHA.  

Workplace Accommodation

The United Nations Convention on the Rights of Persons with Disabilities, and Canadian human rights Acts, the Employment Equity Act and Labour Standards in federal and P/T jurisdictions set out a broad legislative framework which aims to protect against discrimination and to ensure equal treatment of persons with disabilities, including PHA, and pertaining to the context of the workplace and employment (See Section 5.0 – Discrimination and Promotion of Equal Opportunity and Treatment).

The Employment Equity Act (EEA) is intended to achieve equality in employment for women, Aboriginal peoples, visible minorities and persons with disabilities. The EEA requires federally regulated employers including the federal public service to identify and eliminate barriers to employment faced by designated groups, including persons with disabilities, and to put in place measures designed to correct the conditions of disadvantage that exist.  The EEA therefore, promotes equal opportunity and treatment of persons with disabilities, including PHA, and promotes gender equality and social inclusion in workplace policies and procedures.

Income Support

Part III of the Canada Labour Code addresses employment standards legislation, which includes provisions on sick leave, compassionate care leave, work-related illness and injury and unjust dismissal as well as individual terminations of employment for federally-regulated workplaces. Several other jurisdictions have recently revamped their legislation to include new provisions, including unpaid sick leave, family responsibility leave and compassionate care leave.

The Employment Insurance Act provides income replacement support to workers who have lost their employment because of layoffs or company downsizing.  The Act also provides for income replacement in circumstances such as illness.  For example:

· Section 21allows for workers to have access to income replacement if they are required to cease working because of an accident or an illness.  This provision enables workers to maintain their employment and income while obtaining necessary treatment, particularly important given the episodic nature of HIV and AIDS.
· Section 23.1 Allows for Compassionate Care Benefits to persons who have to be away from work temporarily to provide care or support to a family member who is gravely ill with a significant risk of death. The legislative source of compassionate benefits is in Section 23.1 (1) of the Employment Insurance Act. 


Additional income support measures are in place across Canadian jurisdictions, including Canada Pension Plan disability (CPPD), Veterans’ Benefits for Disability, Disability Tax Credits, Personal/Family Resources Registered Disability Savings Plan (RDSP); P/T social assistance for disability, Workers’ Compensation, and Employers’ Long Term Income Protection (LTIP) (see below Section 7.2 – National and P/T Policies and Programs).
Compassionate Care and Family Leave

The scan suggests that many legislative measures that are in place to provide compassionate care and family leave align with Recommendation 200.  Provisions in Recommendation 200 recommend that such supports be extended to HIV positive workers and their families affected by HIV/AIDS.

For example, all P/T jurisdictions, with the exception of Alberta, have Compassionate Care included in their Labour (Employment) Standards. These particular provisions provide job protection for workers who need to take time off work to care for a family member who is seriously ill (near death). It should be noted that in all of the jurisdictions mentioned—except in Québec and Saskatchewan—the patient must be suffering from a serious medical condition with a significant risk of death within 26 weeks in order for the employee to qualify for leave. 

Measures in Québec and Saskatchewan offer broader circumstances within which compassionate care leave can be taken, and they offer longer periods of leave. In Québec, leave may be taken if the family member has a serious illness or has had a serious accident (but there is no requirement that the person be likely to die). In Saskatchewan, leave may be taken if the family member is dependent on the employee and is suffering from a serious illness or serious accident.  In addition, Saskatchewan and Québec allow for up to 12 weeks of leave per year while all of the other jurisdictions allow for 8 weeks.

Family care leave provisions are included in Labour (Employment Standards) legislation in all jurisdictions with the exception of the federal jurisdiction, Alberta, and the three Territories.   These provisions provide job protection for workers who need to take time from work (short periods) to deal with family emergencies.  Sometimes they are combined with other leave provisions such as Personal Care in Ontario.  Length of leave varies from 3 days in New Brunswick, Nova Scotia, and Prince Edward Island, 7 days in Newfoundland, 10 days in Ontario and Québec and 12 days in Saskatchewan.
7.2 National and Provincial/Territorial Policies and Programmes

The scan identified many federal and P/T jurisdictions with policies and programs that are in place to facilitate the full participation of persons with disabilities in the labour force, including PHA.  Some measures are specific to HIV and AIDS.  

Within their HIV/AIDS frameworks, federal and some P/T jurisdictions have identified specific strategies for support in the areas of income security, housing and employment.  Leading Together, Canada’s national framework for HIV/AIDS, identifies the following strategies: 

· Developing baseline data on the social determinants of health, including the number of people with HIV experiencing problems with social support, employment, and discrimination;
· Reviewing and, if necessary, changing social assistance policies and practices – and insurance laws, policies and practices – to provide PHA and individuals at risk with greater income security;
· Reviewing and, if necessary, changing employment laws, policies and practices to give all people living with long-term debilitating illnesses greater access to employment opportunities that can accommodate their disability;
· Taking steps to improve the quality and effectiveness of HIV/AIDS therapies, including promoting and funding rehabilitation programs and addressing the income and employment needs of PHA; and ensuring PHA have access to good compassionate, pharmacare, and other supports. 

Labour Force Participation

Labour Market Agreements for Persons with Disabilities (LMAPD) are bilateral, cost-shared agreements between the Government of Canada (GoC) and the provinces based on the Multilateral Framework for LMAPD. The GoC transfers $218 million annually to the provinces for the LMAPD.  The LMAPD provide provinces with funding for programs and services that improve the employment situation for Canadians with disabilities using approaches that best address the needs in their jurisdictions.  The objectives of the LMAPD are to:

· Enhance the employability of persons with disabilities;

· Increase the employment opportunities available to persons with disabilities; 

· Build on the existing knowledge base.

The GoC’s Opportunities Fund for Persons with Disabilities provides contribution funding to individuals, employers and organizations with the goal of helping people with disabilities prepare for, obtain and maintain employment or self-employment.  The Opportunities Fund supports a variety of activities to help people with disabilities—in particular those who are not eligible for Employment Insurance (EI) benefits—overcome the barriers they may face as they enter the labour market. Funding categories include financial assistance for individuals, funding for employers and organizations for local and regional projects, and funding for organizations for national projects. 

The Partners for Workplace Inclusion Program (PWIP) is an example of a program funded through the Opportunities Fund.  PWIP is one program of the Canadian Council on Rehabilitation and Work, a cross-disability, Canada-wide network of organizations and individuals supporting persons with disabilities, employers and community agencies in advancing employment.
 PWIP provides job seekers with disabilities with tools to prepare for a career or secure employment and assists employers in creating an inclusive workplace based on a best practice model.

The Canada Pension Plan Disability Vocational Rehabilitation Program offers vocational counselling, financial support for training, and job search services to recipients of Canada Pension Plan Disability Benefits (CPP-D) to help them return to work.  Administered by HRSDC, the Vocational Rehabilitation Program is designed to help people who receive a CPP (D) benefit return to work through developing an individualized return-to-work rehabilitation plan for each participant.

To deliver the CPP (D) Vocational Rehabilitation Program, HRSDC works in partnership with health care professionals, workers' compensation boards and private insurance companies, as well as local and provincial programs and employment assistance counsellors. For example:

· Employment Action BC is a non-profit organization geared to helping injured and/ or disabled persons find employment and helping employers find employees. The organization works in partnership with employers, labour, rehabilitation professions, government agencies and those with disabilities who are ready for employment. Services are available to all disabled persons and interested employers, including people living with HIV/AIDS (PHA).  Employment Action BC is funded jointly by contributions from the federal government Service Canada and the British Columbia Ministry of Housing and Social Development.

· The Ontario Disability Support Program provides employment supports through a network of community-based service providers.  Another program, Ontario Works, helps people, including individuals with HIV/AIDS, to prepare for and find sustainable employment, including job placement and retention services.

Income Support 

There are a range of income support programs in place for persons with disabilities, including PHA.  To some extent, these programs take into account the episodic nature of some conditions such as HIV.  However, there remain significant gaps in support resulting from the lack of a common definition of disability across programs and the limited flexibility they offer in response to episodic periods of functional limitation experienced by PHA.  These issues are noted in Section 11 – Gaps/Areas of Opportunity. 

Canada Pension Plan (CPP) Disability Benefits provide a monthly taxable benefit to contributors who are disabled and to their dependent children.  CPP is administered by the federal government Service Canada on behalf of HRSDC.  The CPP disability benefit is a monthly payment intended to replace a portion of employment earnings for people who recently paid into the CPP.  A CPP disability benefit is not approved on the basis of the specific disability or disease, but on how the medical condition and its treatment affect the applicant’s ability to work at any job on a regular basis. 

Persons living with HIV/AIDS may qualify for CPP disability benefits.  The CPP definition states that a disability has to be both "severe" and "prolonged", and must prevent the applicant from being able to work at any job on a regular basis.  Because there is no common definition of "disability" in Canada, qualifying for disability benefits from other government programs, or private insurers does not guarantee qualification for a CPP disability benefit.  The nature of episodic disabilities, such as HIV/AIDS, is taken into account to some degree through a “fast-track” re-application process for former CPP (D) beneficiary who finds employment, but who must stop working because of the same medical conditions. 

P/T jurisdictions have social assistance programs in place for persons with disabilities, including persons living with HIV/AIDS.  For example, the Ontario Disability Support Program (ODSP), managed and delivered by the Ministry of Community and Social  Services’ Ontario Disability Support Program (ODSP), aims to mitigate the impacts of disability, such as HIV/AIDS, on workers and their families by providing financial support and health benefits to eligible recipients.
   
Additional income support measures are in place at the federal level, including Veterans’ Benefits for Disability, Disability Tax Credits, and Personal/Family Resources Registered Disability Savings Plan (RDSP).  Income support is also available in P/T jurisdictions through Workers’ Compensation and Employers’ Long Term Income Protection (LTIP). 
7.3 Civil Society
Many examples were identified through the environmental scan of civil society measures in place to promote retention in work and recruitment of PHA, and to ensure workplace accommodation without discrimination, in alignment with Recommendation 200.  However, research findings also indicate that there are a number of gaps/areas of opportunity for increasing support. 

Community-Based AIDS Organizations

Community-based AIDS organizations, particularly in urban centres, provide assistance to PHA that encompasses social and economic health determinants such as employment.  They have also been leaders in developing organizational policies to promote equality of opportunity and treatment and workplace accommodation and have undertaken education and outreach activities to stakeholder, including employers.  For example:

· The Employment Action Program
, a program of AIDS Committee of Toronto (ACT), works with men, women, youth, and newcomers to Canada who are HIV-positive and seeking employment or reemployment. Employment Action is a client driven program and is designed to foster independence and self-empowerment for PHA's. Services provided through the program include career and benefits counselling, resources for job search and placement and for accessing government support programs, and information about work and HIV/AIDS, such as legal rights, disclosure, rehabilitation and education, and job accommodation.

· The AIDS Calgary Awareness Association has developed a series of briefs and information sheets:  the ‘HIV/AIDS and Working Briefing Document’ is designed to educate workers with HIV about their rights and the care and support that is available to them from their employers;  the ‘Employment and HIV/AIDS Fact Sheet’ and the ‘HIV/AIDS and Employer Rights/ Responsibilities Briefing Document’ aim to educate PHA about the meaning of an episodic disability, and about employee rights and the employers duty to accommodate for HIV as an episodic disability, and to educate employers about their rights, obligations and duty to accommodate episodic disabilities such as HIV/AIDS.

· Positive Women’s Network of BC (PWN) has a workplace and HIV policy in place which specifies the following, consistent with Recommendation 200:

· ‘HIV/AIDS and AIDS-related illnesses are treated like any other catastrophic illness.  Qualified Employer benefits and policies relating to insurance, health and disability benefits, non-discrimination, and equal work opportunity cover any employee with these conditions.

· The Employer believes that employees and volunteers who are living with HIV are valued employees and volunteers and recognizes that any employee or volunteer suffering from a potentially terminal illness may want to maintain a normal lifestyle for as long as the condition allows.  This may include continuing to work and reasonable accommodation may include, but is not limited to, flexible or part-time work schedules, leave of absence, work restructuring.

· The Employer will, with respect to group health and life insurance benefits, treat HIV disease and its related illnesses the same as other life-threatening illnesses.  The Employer recognizes its obligation to provide comprehensive ongoing education for employees and volunteers with regard to HIV disease, making available any new information pertaining to the workplace and HIV disease.’  

National and P/T HIV/AIDS Organizations/Networks

At the national level, the Canadian Working Group on HIV/AIDS and Rehabilitation (CWGHR) is a national organization working to address the rehabilitation needs of PHA in areas of prevention, care, treatment and support.  Using a cross-disability approach, CWGHR engages HIV/AIDS, disability and rehabilitation organisations and networks, and has conducted research and developed tools for awareness, education and practice in the area of HIV and episodic disability.  A similar network is in place in Québec - the Table sur l'emploi et les incapacités épisodiques - a working group coordinated through Québec’s provincial HIV/AIDS coalition.  

CWGHR initiatives that support implementation of Recommendation 200 include, among others:

· Conducting an environmental scan of policies and programs to facilitate labour force participation for people with episodic disabilities, including those with HIV/AIDS;

· Developing a discussion paper on improving coordination and integration of disability income and employment policies and programs for PHA; 

· Hosting a national summit bringing together decisions-makers and key stakeholders from a variety of sectors, including persons living with episodic disabilities, employers or insurers;

· Identifying the needs of employers (managers and human resources professionals) in working with persons with episodic disabilities;
· Developing/delivering two educational materials and workshops, including information for managers and an on-line self-directed course for human resource professionals;

· Facilitating the development of an episodic disabilities network to serve as a pan Canadian forum for episodic disability in which to: identify relevant evidence and policy initiatives; disseminate information to raise the profile of episodic disabilities and; promote the inclusion of Canadians who live with episodic disabilities.
,

· Developing the Ontario Episodic Disabilities Network (OEDN) which aims to increase the engagement and capacity of Ontario to improve the lives of people living with episodic disabilities.  This cross-disability network, which includes many episodic disability groups including HIV/AIDS, collaborates on research, advancing public policy and promoting broad integration to strengthen episodic disability initiatives in Ontario.  There are three main components: the creation of the OEDN; the development of an episodic disabilities resource centre with a publicly searchable online database and referral service called Health Compass; engagement with Ontario communities to coordinate and promote educational opportunities related to episodic disabilities, including employment, income security, coordination of care and social inclusion. 
· Developing the Episodic Disability Employment Network (EDEN). The website is a place where people in Canada living with episodic disabilities can connect with each other to find and generate answers to tough employment questions.  
With funding from the Public Health Agency of Canada (PHAC), the Interagency Coalition on AIDS and Development has developed a policy template and a series of fact sheets for organizations wishing to integrate HIV and AIDS into their workplace. This project, HIV/AIDS as an Episodic Disability in the Workplace, responded to the need for information related to policy development and implementation in the Canadian context.  The project aligns with Recommendation 200 by promoting a rights-based approach to policy development and by addressing practical considerations for implementing employee rights and employer obligations in the workplace.

The Canadian Aids Society
 ‘Living With the Cost of A Disability: Information Sheet #4’ outlines the challenges and costs of living with and episodic disability, and offers advice to policy makers, community members and researchers about possible strategic directions.
Organized Labour

Workers’ organizations have been engaged in bargaining with employers to ensure that collective agreements include provisions and language which respect the rights of persons with HIV/AIDS to equality or opportunity and treatment, to workplace accommodation and support in the event of illness, and to protection from occupational exposure to HIV/AIDS.  For example:

· The Canadian Auto Workers’ Union (CAW)
 developed the document ‘HIV/AIDS: A Worker's Issue, A Union Issue’ as a tool to encourage its members to fight discrimination through prevention, education and negotiation of HIV/AIDS policies and programs. The tool was developed because that union believes it has a role to play in prevention and education, and in negotiating workplace HIV/AIDS policies and programs and to ensure that members living with HIV/AIDS have secure workplace rights, harassment-free jobs, and access to the treatment and accommodation they need. The tool is directed toward health and safety committees, Union and Politics Committees, women and human rights committees, workplace representatives, and bargaining committees, and includes sample language for collective agreements.

Employers

Key informants indicated that some large employers have made progress towards policies and programs that support workplace accommodation for persons with disabilities, including PHA.  The environmental scan identified some examples of measures by specific employers as well as examples of national employer networks engaged in building capacity of employers to respond. 

Example: Private Employer

· The Royal Bank of Canada (RBC) has been recognized as a leader for its commitment to diversity in the workplace, integrating market, community and employee actions and considerations to embed diversity in organizational strategies.
 The approach is fully integrated into the organization’s Code of Conduct, principles, policies, and employee programs in areas of recruitment and training, health, safety and wellness, benefits, and career development and learning.  The Code of Conduct is explicit in its intent to prevent violence, harassment and discrimination in the workplace, and includes a mechanism for employee reporting of concerns and follow-up. 

The RBC Diversity Blueprint sets out the organization’s corporate diversity strategy, priorities and objectives; progress is monitored annually. RBC’s diversity strategy was initially designed to support women and visible minorities but has been expanded to support a wider range of groups including Aboriginals, newcomers to Canada and the lesbian/gay/bi-sexual/transgendered community.  Internal policies and programs provide the flexibility and support that many employees need to manage work and life responsibilities, in alignment with Recommendation 200 provisions related to support and workplace accommodation. Examples include: 

· Access to personal work/life counselling services;
· Maternity, parental and family responsibility leave;
· The option of returning from leave gradually or in an alternative work arrangement;
· Flexibility for working part or all of the work week off-site, usually from home and for working flexible hours;
· Eligibility of part-time employees to benefits coverage;
· An Employee Care program, an extensive support program that provides confidential access to information and counselling to help employees manage all aspects of their work and personal lives.

Example:  Public Employer

· The Government of Nova Scotia HIV/AIDS in the Workplace policy prohibits discrimination against employees, clients or job applicants living with or affected by HIV or AIDS. It provides an example of a public service human resource policy in alignment with provisions of Recommendation 200. The policy states that HIV infection and AIDS will be treated the same as other illnesses in terms of employee policies, programs and benefits such as sick leave, dental, health, disability, and life insurance, and that employees living with or affected by HIV infection and AIDS will be treated with compassion and understanding, as are employees with other disabling conditions.

Examples:  Employer Networks

· The National Institute of Disability Management and Research (NIDMAR) is an internationally recognized organization committed to reducing the human, social and economic costs of disability.  NIDMAR focuses on the implementation of workplace-based reintegration programs. NIDMAR's initiatives represent collaborative undertakings of leaders in labour, business, government, education, insurance, and rehabilitation.  In the spirit of Recommendation 200 for tripartite collaboration in advancing HIV/AIDS in the World of Work, NIDMAR is a long-term labour-management and multi-party organization committed to disability management in the workplace.  

· The Conference Board of Canada
 resource ‘HIV/AIDS in the Workplace’ examines the current state of company HIV/AIDS programs around the world with particular attention to efforts of firms in areas of high prevalence or growth revealing some useful trends, best practices, benefits and challenges that executives from around the world have encountered in their efforts to tackle the HIV/AIDS needs of their employees.

· ContactPoint is the practitioner-driven, Canadian online community program of the Canadian Education and Research Institute for Counselling (CERIC), dedicated to providing multi-sectoral career development practitioners and career counsellors with career resources, learning and networking. As a charitable organization funded by the Counselling Foundation of Canada, CERIC supports of professionalism in the career and work search counselling field, with a focus on staff development, curriculum development, and applied research. Some information related to employment action for HIV positive clients has been posted on the Contact Point website to increase knowledge exchange and provide resources to career counsellors across the country.

8.0 TESTING, PRIVACY AND CONFIDENTIALITY

Areas of Inquiry

Voluntary, confidential HIV testing programs in accordance with international guidelines, such that screening for HIV does not endanger access to jobs, tenure, job security or opportunities for advancement. 

See ILO Rec’n Sections 24-26

Measures regarding migrant workers such that they are not required to disclose their HIV status to countries of origin, transit or destination and/or are not excluded on the basis of their HIV status.
See ILO Rec’n Sections 27-28 

In Canada, the legislative framework in place governing testing, privacy and confidentiality is complex and varies across jurisdictions.  Overarching legislation protects individual privacy and confidentiality for all Canadians, including PHA.  Additional P/T regulations apply specifically to health professionals and health care institutions.  Legislation governing mandatory HIV testing is in place at the federal level with respect to the admissibility of all foreign nationals (FN) applying for permanent residency and certain FN applying for temporary residency, and at the P/T level in the context of occupational exposure to HIV infection. In all other contexts, the federal and P/T governments support and promote voluntary HIV testing in alignment with Recommendation 200 and other international guidelines.  Civil society organizations, particularly national and community-based AIDS organizations, are actively engaged in developing and disseminating information related to HIV testing, human rights and the law. 
8.1 Legislative Framework

Recommendation 200 states that testing must be genuinely voluntary and free of any coercion, and that testing programs must respect international guidelines on confidentiality, counselling and consent. 

Both globally and within Canada, human rights-based responses to HIV/AIDS have been broadly endorsed by federal and P/T governments and civil society organizations, as noted in Section 4 - Discrimination.  This “three C’s” approach has become the accepted rights-based approach to HIV testing, both globally and in Canada. The principles of the “three C’s” approach are:

· HIV testing may only occur with specific informed consent voluntarily given, respecting the right to security of the person/bodily integrity(having control over what happens to one’s body) and the right to information, as part of the right to health;
· Pre- and post-test counselling of good quality must be provided with every HIV test, respecting the right to information, promoting the mental health of persons getting tested, protecting public health through prevention of HIV transmission;
· Confidentiality of HIV test results must be protected, respecting the right to privacy that is central to the ethics of medical practice. 

Based on these principles, mandatory HIV testing without informed consent would violate a person’s right to bodily integrity (by inserting a needle and extracting their blood without their consent) and their right to privacy (by analyzing their blood and distributing the results without their consent).  Thus, in alignment with Recommendation 200 provisions for testing, human rights legislation and labour standards in Canadian jurisdictions prohibit mandatory HIV testing/screening of workers as a condition for employment or discrimination against workers on the basis of their HIV status.  However, there are some circumstances where Canadian jurisdictions weigh other principles against the individual’s right to privacy and confidentiality and where mandatory HIV testing is required.  

Privacy, Confidentiality and Bodily Integrity

In Canada, the legislative framework in place to protect the privacy of personal health information is complex, and draws on a patchwork of laws, including: 
· The Canadian Charter of Rights and Freedoms;
· The Québec Charter of Human Rights and Freedoms;
· The common law and the Civil Code of Québec;
· Laws governing health professionals and health facilities;
· Federal and P/T, health information and general privacy acts.
,
,

Privacy is a fundamental right recognized in international human rights law and under Canada’s constitution. Although the word “privacy” does not appear in the Canadian Charter of Rights and Freedoms (Charter), the Supreme Court has stated that the respect for dignity that underlies the Charter finds expression in fundamental rights such as privacy, equality, and protection from state compulsion.  Section 7 of the Charter says that everyone has the rights to “liberty” and to “security of the person” and the right not to be deprived of these rights except “in accordance with the principles of fundamental justice.” These constitutional rights offer some degree of protection to an individual’s privacy.  Section 8 of the Charter says that everyone has a right “to be secure against unreasonable search or seizure.” The Supreme Court has said that this section protects “a reasonable expectation of privacy.” Medical information is given a high degree of constitutional protection.  The right to bodily integrity is also protected under section 7 of the Charter, criminal and civil law, and rules of professional ethics governing health-care providers. 
In all Canadian jurisdictions, this legislative framework allows individuals, including PHA, to control the disclosure of their personal health information, relying on the right to privacy and the duty of confidentiality that may exist. For example, in Canada, the ethical duty of confidentiality has also been recognized as a legal duty for health care professionals.  Under common law and the Civil Code of Québec, health care professionals have an obligation not to breach patient confidentiality.
,

In some jurisdictions, P/T legislation that regulates health-care professionals and health-care facilities set out duties of confidentiality owed to the patient by the health-care professional or facility, applying to a range of health care professionals and facilities (e.g., physicians, nurses, dentists, hospitals, nursing homes). 

Several interviewees emphasized that human rights considerations should be of paramount consideration. They observed that confidentiality remains a concern in the workplace regarding how testing information will eventually be used. Anxiety about the provision of privacy remains, for example with the potential restriction or loss of employment, restriction of access to group private health insurance, together with the stigma associated with HIV. Such anxiety may lead to a reticence to participate in testing which may, in turn, lead to inadequate treatment, care and support.

Limits on Rights to Privacy, Confidentiality and Bodily Integrity 

Recommendation 200 does not list any exceptions under which testing should not be genuinely voluntary or should not respect the “three C’s”.  However, in Canada, certain legislation (e.g., Immigration and Refugee Protection Act) mandates federal departments to protect the health and safety of Canadians.  This includes legislation governing:

· Mandatory HIV testing in the context of occupational exposure;

· Requirements for medical examinations for all foreign nationals (FN) applying for permanent residency and for certain FN applying for temporary residency:

· FN are informed they will be tested for HIV as part of the immigration medical examination; they have the right to refuse to be tested, but their immigration medical examination can then not be completed;
· Pre and post-test counselling is provided during the immigration medical process;
· The information collected during the immigration medical process is protected by governmental privacy laws.
P/T Examples: Mandatory HIV Testing in the Context of Occupational Exposure

When a health-care worker, firefighter, police officer, paramedic, or worker in a correctional institution has been exposed to the body fluids of another person while helping them, it may be necessary to ask the source person to agree to be tested for HIV and to release the results of the test to the exposed worker.  In most cases the source person agrees to be tested, but sometimes the source person refuses. 
In Canada, five jurisdictions (Alberta, Manitoba, Nova Scotia, Ontario and Saskatchewan) have mandatory bodily fluid testing order provisions. These provisions seek to protect workers in specific occupations from the spread of HIV/AIDS in the case of occupational exposure to bodily fluids.  Mandatory testing is intended to support early access to treatment and the knowledge to prevent further transmission.

In these jurisdictions, a person can apply to the Court (or a medical officer of health in the case of Ontario) for a testing order if they have come in contact with the bodily fluids of the source person while carrying out specified functions or duties, in order to determine if the source person has a communicable disease (namely HIV, Hepatitis B or Hepatitis C). 

Generally speaking, a mandatory testing order is granted if the Court (or Board in the case of Ontario) is satisfied that:

· The contact with bodily fluids occurred in one of the situations described above; 

· There are reasonable grounds to believe the applicant may have been infected with HIV/AIDS,  Hepatitis B or Hepatitis C as a result of coming into contact with those bodily fluids;

· An analysis of the applicant’s bodily fluids would not suffice; 

· The testing order is necessary to manage, decrease or eliminate the risk to the applicant’s health resulting from the contact.

In each jurisdiction (although limited in Ontario), the results of the testing must be kept confidential except in limited circumstances allowed under the legislation. Some jurisdictions provide additional protections for confidentiality, for example in Alberta and Saskatchewan, hearings may be held in private. Each jurisdiction imposes restrictions on the use of the information obtained through mandatory blood testing in other legal proceedings.

8.2 National and Provincial/Territorial Policies and Programs

Recommendation 200 states that HIV testing or other forms of screening for HIV should not be required of workers and that results of testing should not endanger jobs, tenure, job security or opportunities for advancement.  The Canadian Human Rights Commission (CHRC) has developed a specific HIV/AIDS policy which aligns closely with these provisions of Recommendation 200. The CHRC is the body responsible for administering and monitoring the application of the Canadian Human Rights Act (CHRA).  The HIV/AIDS policy outlines CHRC’s interpretation of acceptable practice for workplace inclusion and HIV testing in the context of the CHRA: 

· Workplace inclusion: The CHRC will not accept being free from HIV/AIDS as a bona fide occupational requirement (BFOR) or a bona fide justification (BFJ) unless it can be proven that such a requirement is essential to the safe, efficient and reliable performance of the essential functions of a job or is a justified requirement for receiving programs or services. As a result of new drugs and forms of intervention, people with HIV infection are now able to continue productive lives for many years. If individuals with the requisite workplace accommodation are able to continue to work they should be allowed to do so. Any decision made by an organization relying on health and safety considerations to exclude a person must be based on an individual assessment supported by authoritative and up-to-date medical and scientific information.

· Pre- and post-employment testing: HIV positive persons pose virtually no risk to those with whom they interact in the workplace. The CHRC, therefore, does not support pre- or post-employment testing for HIV. Such testing could result in unjustified discrimination against people who are HIV positive.

Similar policies are in place and applied by P/T bodies administering P/T human rights acts.  

Recommendation 200 also states that testing should be genuinely voluntary and free of any coercion, and that programs must respect international guidelines on confidentiality, counseling and consent.  Federal and P/T health policies and programs are in place aimed at promoting voluntary HIV testing in accordance with international guidelines, and in alignment with this provision of Recommendation 200.  

These policies and programs are implemented as broad-based public health measures rather than measures aimed specifically at workers, and include the provision of access to publicly-funded, confidential HIV testing (anonymous and nominal), pre- and post-test counseling, and follow-up access to treatment, care and support.  Federal and P/T governments have objectives in place to promote expanded HIV testing as a prevention measure and to remove access barriers, such as fear of discrimination. 

P/T Example: Ontario Province-Wide Anonymous HIV Testing Sites

The Ontario Ministry of Health and Long-Term care provides funding for:

· 50 province-wide anonymous HIV testing sites that offer pre-test and post-test counselling, including information on risk reduction, partner notification and referral.
· An HIV rapid/point of care (POC) testing program, which is approved by Health Canada for use by health care providers in point-of-care settings, such as clinics, doctors' offices and hospitals.  (The test is not licensed for home use.)  There are 50 organizations across Ontario that deliver the program, which includes most of the ministry’s anonymous HIV testing sites, most public health units’ sexually transmitted infections clinics, and some community health centres.

CIC Policy Guidelines for Immigration Medical Examination and Mandatory HIV Testing

Recommendation 200 states that workers, including migrant workers, jobseekers and job applicants, should not be required by countries of origin, of transit, or of destination to disclose HIV-related information about themselves or others, and that those seeking to migrate for employment should not be excluded from migration on the basis of their real or perceived HIV status. 

In Canada, Citizenship and Immigration Canada (CIC) has the mandate to control the entry of foreign nationals to Canada, and is governed by the Immigration and Refugee Protection Act (IRPA).  Under the IRPA, a foreign national is inadmissible on health grounds if their health condition is likely to be a danger to public health, a danger to public safety or might reasonably be expected to cause excessive demand on health or social services. Foreign nationals applying for permanent residency and certain foreign nationals applying for temporary residency are requested to submit to an immigration medical examination (IME) which includes HIV testing for individuals of 15 years of age or over or at any age if known risk factors for HIV. 

In implementing this requirement, CIC strives to strike a balance between the facilitation of entry of foreign nationals and the protection of the health and safety of Canadians. Otherwise CIC has little involvement in HIV and the workplace, and does not request medical examinations for employment purposes. HIV positive foreign nationals applying to CIC for permanent or temporary residency (such as migrant workers) are not automatically excluded from migration. Those applicants would be assessed as any other applicants identified with a serious medical condition that may lead to inadmissibility on health grounds. The mere presence of HIV is not considered a danger to public health or danger to public safety. 

CIC requires counseling for HIV-positive applicants, informing them of safer sex practices and appropriate health care. HIV-positive applicants coming to Canada also receive an information hand-out on HIV/AIDS explaining how they can contact a health clinic specializing in HIV following their entry into Canada. CIC also facilitates linkage of HIV-positive applicants diagnosed overseas who entered Canada with provincial/territorial public health authorities.
Although HIV mandatory testing is part of CIC’s immigration screening process, there is no mandatory exclusion based on the mere presence of HIV.  Instead, each case is assessed on an individual basis with respect to inadmissibility on health grounds as defined in IRPA.  An assessment of the extent to which CIC policies align with Recommendation 200 regarding testing, privacy and confidentiality is beyond the scope of this environmental scan.
8.3 Civil Society

HIV testing and the surrounding issues of prevention, access to health care, privacy, confidentiality and human rights continue to be important components of HIV/AIDS strategies and the advocacy work of civil society organizations such as unions and HIV/AIDS national and community-based organizations.  For example:

· The Canadian Nurses Association developed a policy statement regarding the ethical obligation of nurses who have been infected by a blood borne pathogen such as HIV.  The policy statement puts forward the right of an infected nurse to privacy and confidentiality and to be treated as any other health care worker who has a condition that could affect their nursing practice.

· The Canadian HIV/AIDS Legal Network
 has a specific program of research, education and advocacy that addresses HIV testing.  Areas of focus have included access to anonymous HIV testing, HIV testing and immigration policy, and mandatory testing in instances of occupational or non-occupational exposure to HIV.  Legal briefs and information sheets have been developed that address HIV/AIDS and the privacy of health information and other testing issues, aimed at ensuring the rights of PHA are respected under the law and in the development of policies and practice.  

· HIV & AIDS Legal Clinic (Ontario) and Ontario’s Gay Men’s Sexual Health Alliance developed a legal guide for gay men in Ontario with respect to HIV disclosure.  The guide includes information about HIV disclosure in the context of work, insurance, travel and immigration.  The guide was adapted from the Ontario context to create a more generic legal guide for gay men in Canada, with funding support from Health Canada.

· Unions such as the Canadian Union of Public Employees, the Public Service Alliance of Canada and the Canadian Auto Workers’ Union have developed and disseminated information to workers to raise awareness about HIV and to prevent the transmission of HIV infection.  In keeping with international guidelines, these resources encourage workers to seek out voluntary HIV testing, and provide information about the right to privacy and confidentiality in the context of work.  Unions have also had a role in ensuring that the language and provisions of collective agreements respect these principles.

9.0 OCCUPATIONAL SAFETY AND HEALTH

Area of Inquiry

Promotion of healthy and safe work environments to prevent workplace-related transmission of HIV, in accordance with international standards (including universal precautions to prevent accidental transmission).

See ILO Rec’n Sections 30, 31

Worker education about risk of exposure.

See ILO Rec’n Section 32

Measures to address HIV and AIDS through occupational health services and workplace mechanisms related to occupational health and safety.

See ILO Rec’n Sections 33-34

There is a solid legislative and regulatory framework in place in Canada governing occupational health and safety (OHS) in the workplace as it relates to preventing occupational exposure to HIV.  Federal and P/T administrative bodies, policies and programs are in place for OHS, as well as clear, evidence-based guidelines for infection control through universal precautions in health care and other high risk settings. Civil society measures are also in place, such as the development of policy and practice guidelines by health care professional associations’ and of information resources and promotional activities by OHS centres, national and community-based AIDS service organizations and unions. 

9.1 Legislative Framework

Recommendation 200 specifies that the working environment should be safe and healthy, in order to prevent transmission of HIV in the workplace, including universal precautions, accident and hazard prevention measures.  These measures are intended to protect all workers, including those working in sectors where there is a higher risk of HIV exposure.  

In Canada, occupational health and safety (OHS) legislation and regulation is in place at both the federal and P/T jurisdictional level.    The Canada Labour Code and the Canada Occupational Health and Safety Regulations apply to some specific sectors such as marine shipping, ferry and port services, radio and television broadcasting, air transportation, banks, most federal Crown corporations, etc.   All other industries are regulated by OHS legislation unique to each P/T.

Section 124 of the Canadian Labour Code comments on the General Duty of the Employer.  It specifies that every employer shall ensure that the health and safety at work of every person employed by the employer is protected.  Labour Codes in all P/T jurisdictions establish this general duty of employers to take appropriate steps to protect the health and safety of workers. 

Several jurisdictions have added detailed regulations, over and above the duty to provide a safe and healthy workplace, that are relevant to protection of workers from HIV infection.  These regulations are specific to needle safety and to the control of exposure to bio-hazardous materials, such as bodily fluids.  Blood and bodily fluids are potentially hazardous because they may carry infectious disease agents such as HIV, hepatitis B and/or hepatitis C viruses and other infectious agents.  In Canada, workers in the following sectors have been identified as most at risk of exposure to HIV infection through contact with bodily fluids: health care, hospitality, rapid response (e.g., paramedic, police, fire), correctional services, and construction. 

P/T Examples: Regulations for Needle Safety, Bio-hazardous Materials and Health Care Facility

The Ontario Occupational Health and Safety Act addresses needle safety and the regulation of health and safety in health care facilities.  

· Needle Safety Regulation (O. Reg. 474/07), an amendment introduced and effective in 2010, mandates the use of safety-engineered needles in specified health facilities in Ontario.
 Subject to certain exceptions, employers in health facilities that are covered by the regulation must provide workers with safety-engineered needles whenever they have to do work requiring the use of hollow-bored needles.  

· Under the Health Care and Residential Facilities Regulation (the Health Care Regulation), employers are required to develop written measures and procedures in consultation with the Joint Health and Safety Committee or Health and Safety Representative, if any, to protect the health and safety of workers from exposure to infectious diseases.
 These measures and procedures should include a hierarchy of controls, including engineering controls, work practices, hygiene practices, administrative controls, personal protective equipment (PPE), and worker training, based on a risk assessment that identifies the hazards.

Similar amendments to needle safety regulations and regulations for health care facilities are in place across P/T jurisdictions. For example:

· Manitoba has adopted new safety requirements for healthcare facilities as part of a major reform of occupational health and safety standards.
 The Manitoba Workplace Safety and Health Act and regulations require workplaces to educate and train workers in exposure prevention, e.g. standard precautions, sharps disposal and containers, vaccinations, use of safety-engineered needles, and first aid training.  New infection-control requirements for healthcare facilities have also been adopted.

· In British Columbia, employers are required to establish engineering and work practice controls in order to eliminate or minimize potential exposure to a blood borne pathogen or other bio-hazardous material. As of July 26, 2007, employers are required to establish safe work procedures and practices relating to the use of safety engineered hollow-bore needles and safety-engineered medical sharps.  

9.2 National and Provincial/Territorial Policies and Programmes

Occupational safety and health is a mature policy and programme area that continues to develop across F/P/T jurisdictions. As such, the environmental scan revealed a wide range of measures and activities throughout Canada that align with the provisions of Recommendation 200. 

OHS Administrative Bodies

F/P/T Labour Codes are administered through designated bodies, which include government departments of labour and labour branches within larger departments, as well as legislated worker’s compensation boards.  

In practice this means that employers in Canadian jurisdictions, working with workplace OHS Committees, are required to examine the workplace, to identify risks to the health and safety of workers, and to develop an action plan to mitigate, reduce or eliminate those risks.  The OSH Committees are representative of workers and managers.  As such, they are well placed to understand the risks and to identify practical solutions.  This includes prevention measures to ensure that workers are not exposed to hazardous material (bodily fluids etc.) as described in Recommendation 200.  

P/T worker’s compensation boards have been established by P/T governments as independent agencies, working in collaboration with workers and employers. Their mandates generally include preventing workplace injury, illness, and disease, rehabilitating those who are injured,   providing for timely return to work, and providing fair compensation to replace workers' loss of wages while recovering from injuries.   In some cases, specific programs are in place to prevent exposure to HIV, to prevent the risk of HIV transmission in the event of accidental exposure and to mitigate the impact of accidental exposure.

OHS Monitoring and Enforcement

Inspectors in P/T labour departments are responsible for undertaking enforcement activity.  This includes proactive work such as workplace inspections, employers for inspection having been selected on the basis of a risk assessment.
  During these inspections employers are required to show their action plans to reduce workplace risks.  Inspectors also examine the workplace to verify the degree of health and safety.  Inspectors also respond to complaints or work refusals in situations where they feel that the employer has not lived up to its obligations or when they are confronted with a situation that they perceive to be dangerous.

P/T Examples: Safe At Work Ontario and WorkSafeBC

Safe at Work Ontario is the Ministry of Labour’s (MOL) strategy for enforcing the Occupational Health and Safety Act (OHSA) and its regulations. As part of Safe at Work Ontario, MOL develops annual sector-specific enforcement plans that focus on hazards and outline what inspectors will be looking for during an inspection. This Health Care Sector Plan outlines the ministry’s strategy to generally protect Ontario’s health care workers from occupational injury and illness.


The Worker’s Compensation Board of British Columbia (WorkSafeBC) has put in place a number of measures which align with the OHS provisions of Recommendation 200, directed at protecting workers from exposure to infectious diseases and ensuring that adequate treatment and supports are in place in the event of occupational exposure. 

Examples of WorkSafe BC OHS prevention activities include the development of:

· A resource guide for employers and workers on controlling exposure to infectious diseases.  The publication is designed for multiple sectors, including healthcare, dentistry, funeral homes, hospitality, schools, animal hospitals, construction and food processing.  It includes information specific to blood born infections such as HIV, about how these diseases are spread and how to protect workers from exposure, and about the employer requirements outlined in provincial occupational health and safety regulation that relate to infectious diseases.  It also includes guidelines for the development of an exposure control plan, descriptions of routine practice to prevent infection, sample work procedures and additional resources. 

· Sector-specific guides to injury prevention which include measures specific to HIV/AIDS and other bio-hazardous materials (e.g., for health care workers, hotel and restaurant workers).
· Community WorkSafe Program and Facilitator’s Guide specifically designed for use by community organizations that support young workers looking for employment or already employed, youth groups, and those helping young people develop the life skills they require. 

· Policies and procedures with respect to preventive measures following infectious agent or disease exposure. 

In additional to prevention measures, WorkSafeBC has put measures in place to ensure fair compensation in the event of accidental exposure to HIV.  WorkSafeBC revised its policy regarding eligibility for compensation following infectious agent or disease exposure, with specific reference to workplace exposure to HIV.  The policy is a good example of alignment with the treatment, care and support, as well as OHS provisions outlined in Recommendation 200.  The policy states that:

A worker may be entitled to compensation in respect of an infectious agent or disease exposure where the exposure: 

(a) 
Occurs as a compensable consequence of a personal injury (e.g. where a rabid dog bites a veterinarian, breaking the veterinarian’s skin, the exposure to rabies is a compensable consequence of the broken skin); 

(b) 
Has caused the onset of an occupational disease; or 

(c) 
Is accepted as compensable itself, in the absence of an objectively identifiable physical trauma, before conclusive evidence of the worker’s infectious status is available (e.g. where exposure to an infectious disease with a long incubation period, such as HIV/AIDS or Hepatitis B, occurs as a result of infected bodily fluid splashing onto a worker’s mucous membrane or non-intact skin). 

An exposure, as described in (c) above, may be accepted as compensable itself, where the following four conditions are satisfied: 

(i) There is objective evidence that the worker was exposed, or was very likely to have been exposed, to an infectious agent or disease; 

(ii)
The exposure arises out of and in the course of the worker’s employment; 

(iii) 
There is a moderate to high risk that, based on the mechanism and amount of exposure that occurred, the exposure will result in the worker developing a disease with health consequences that are so serious it may be life-threatening; and
(iv)
The effects of the exposure can be significantly mitigated or prevented by the immediate provision of post-exposure prophylaxis (PEP). 

Other P/T jurisdictions have OHS administrative bodies, policies and programs in place to prevent workplace exposure to HIV and to mitigate accidental exposure.

Evidence-Based Guidelines for Preventing HIV Exposure in Health Care Settings

In alignment with Recommendation 200, Health Canada has produced guidelines for infection control which outline routine practices and additional precautions for preventing the transmission of infection in health care settings. These guidelines have been integrated into P/T and sector-specific guidelines (see Section 8.3).

9.3 Civil Society

Civil society partners and organizations have put measures in place to prevent occupational exposure to HIV infection, including the production of sector-specific practice guidelines, the development of education and training materials for employers and workers, and the promotion of workplace safety.  In most cases, these measures focus more generally on prevention of occupational exposure to biohazards, such as blood and bodily fluids.  In some cases, OHS education and outreach initiatives specifically reference or focus directly on HIV and AIDS in the workplace. These initiatives are important complements to legislative and policy measures put in place by federal and P/T governments.  Examples include:

· The Canadian Centre for Occupational Health and Safety
 developed guidelines for universal precautions as infection control, as well as the publication, HIV /AIDS in the Workplace: Questions and Answers, outlining prevention strategies for certain high risk occupational groups to protect workers from exposure to infections, such as HIV, through blood and body fluids.
· Health professional associations such as the Canadian Medical Association and the Canadian Nursing Association have developed practice guidelines and policy statements on preventing occupational exposure to HIV and HIV/AIDS in the workplace (e.g., disclosure, fair treatment of HIV positive health professionals in the workplace).

· The Public Service Alliance of Canada, one of Canada's largest unions, prepared a policy statement on AIDS and HIV to provide guidance to workers on infection control in the workplace; an additional policy statement addresses HIV/AIDS as a human rights issue. 

· HIV/AIDS national and community-based organizations have produced resources specific to OHS; for example:
· The Canadian AIDS Treatment and Information Exchange produced HIV in the Workplace: A Guide for Employers, which provides general information on HIV transmission, prevention and universal precautions in the workplace, promotes HIV workplace and OHS policies, and examines the issue of HIV and human rights.

· The AIDS Awareness Foundation of Calgary produced a briefing document, HIV/AIDS, Occupational Exposure and Health Professionals; the resource provides information for health care workers about HIV transmission, occupational risk, universal precautions and post-exposure, as well as guidelines for health professionals caring for patients living with HIV.

10.0   CHILDREN AND YOUNG PERSONS

Area of Inquiry

Protection of young workers from HIV infection, and recognition of the special needs of young persons in response to HIV/AIDS.
See ILO Rec’n Section 35

Recommendation 200 states that members should take measures to combat child labour and child trafficking that may result from the death or illness of family members or caregivers due to AIDS and to reduce the vulnerability of children to HIV.  This includes special measures to be taken to protect these children from sexual abuse and sexual exploitation.  

Canada is a signatory on the United Nations Convention on the Rights of the Child.  Federal and P/T governments regulate the employment of children and youth. Restrictions on the employment of children and young persons can be found in a variety of statutes. The most common are employment standards laws, occupational health and safety legislation, and education acts. Restrictions are also found in an assortment of provisions regulating vocational training, in child welfare legislation, in laws governing establishments where liquor is sold, and other statutes. Generally, children and youth under 18 may work as long as it does not harm their health, welfare, or safety or interfere with school attendance. Most provinces place significant restrictions on the employment of children under 14 years of age.
,

Canada has been recognized for its role nationally and internationally in promoting awareness of sexual exploitation and working towards its reduction, including by adopting amendments to the Criminal Code in 1997 (Bill C-27) and the introduction in 2002 of Bill C-15A, facilitating the apprehension and prosecution of persons seeking the services of child victims of sexual exploitation and allowing for the prosecution in Canada of all acts of child sexual exploitation committed by Canadians abroad.  However, there continue to be concerns relating to the vulnerability of street children and, in particular, Aboriginal children who, in disproportionate numbers, end up in the sex trade as a means of survival.
  
A review of measures to address child trafficking, sexual abuse and sexual exploitation is outside the scope of this review. 
Recommendation 200 also states that members should take measures to protect young workers against HIV infection, and to include the special needs of children and young persons in the response to HIV/AIDS in national policies and programmes.  

Both Leading Together and the Federal Initiative identify youth at risk as a priority population for efforts to prevent HIV transmission and the need to reinvigorate prevention for youth has been identified to minimize sexual risk behaviours and to promote healthy sexuality through school-based and community awareness and education.
Currently, the federal government does not have a specific policy or strategy promoting HIV-related reproductive and sexual health education for young people. Education is under P/T jurisdiction, and curricula vary across the country. Reproductive and sexual health education, including HIV, is covered in each province or territory; however, it does vary in the timing of its delivery, either early or late in secondary school, depending on the jurisdiction. No policy of strategy is in place at the national level for youth who are not in school, although some organizations target street-involved youth for HIV prevention education.

Key informants, both union and employer representatives, noted the importance of increasing awareness and education in the workplace to prevent HIV transmission among young workers.  

The following are some specific measures that were identified through the environmental scan related to HIV, youth and the workplace:

· In 2003, PHAC’s Ontario and Nunavut region signed an ACAP contribution agreement for 2003-2012 to provide ACAP funding to the AIDS Committee of Toronto’s Positive Youth Outreach (PYO): Health Promotion and Outreach to HIV-Positive Youth. One of the project activities involved working with Employment Action staff and external youth-serving employment agencies in the delivery of employment-related workshops for HIV-positive youth, under a broad project objective of increasing access to health promotion information and skills development opportunities for HIV-positive youth.  
· WorkSafe BC’s Community Worksafe Program and facilitator’s guide are specifically designed for use by community organizations that support young workers looking for employment or already employed, youth groups, and those helping young people develop the life skills they require. 

11.0   IMPLEMENTATION AND FOLLOW-UP

Area of Inquiry

Other measures taken to support implementation of the provisions under ILO Recommendation No. 200 (e.g., social dialogue, strengthening the role of public services in implementation, monitoring developments in relation to national policy on HIV/AIDS and the world of work).
See ILO Rec’n Sections 37 - 39
Document review and interviews with key informants suggest that Canadian jurisdictions had already implemented many measures consistent with Recommendation 200 prior to its adoption in June 2010.   These measures were not implemented within a policy or program framework specific to HIV/AIDS and the World of Work, but rather they are embedded within broader  frameworks of legislation, regulation, policy and practice which provide protection of human rights, access to prevention, treatment, care and support, promotion of equality of opportunity and treatment with respect to employment, and application of occupational health and safety measures to prevent occupational HIV transmission, i.e. the provisions of Recommendation 200.

The implementation provisions of Recommendation 200, and which the scan’s findings reflect the Canadian experience, outline an approach for putting measures in place, through:

· Tripartite engagement of key stakeholders to ensure social dialogue in policy and program development;

· Collaboration and coordination of efforts across sectors;

· Strong public administrative services in labour and health;

· International cooperation; and
· Effective mechanisms for monitoring progress on implementation.

11.1 Labour, Health and Horizontal Implementation

Recommendation 200 states that members should promote social dialogue, including consultation and negotiation and other forms of cooperation among government authorities, public and private employers and workers and their representatives, taking into account the views of occupational health personnel, specialists in HIV/AIDS, and other parties, including organizations representing PHA, international organizations, relevant civil society organizations and country coordinating mechanisms. 

With respect to consultation and negotiation, the scan indicates that measures are in place through labour and health sectors and by means of horizontal mechanisms.  

Since 2007, HRSDC, Labour Program, has engaged federal departments, P/T governments, employer and union organizations in the development of Recommendation 200 and then its subsequent implementation, for example through its Tripartite Labour Roundtable of February 2011.  At the provincial and territorial level, ministries or departments of labour develop and monitor the implementation of OHS policies and work OHS committees which include employer and union representation.  Preventing and mitigating occupational exposure to HIV is included among the policy and program areas addressed under these mechanisms.
Within the health portfolio, Leading Together, the government’s national framework for HIV/AIDS, was developed collaboratively by a spectrum of stakeholders involved in the Canadian response to HIV/AIDS. Leading Together is based on collaborative action and serves as a blueprint to support cross-sectoral collaboration.  Employment is identified among the key sectors that have shared responsibility for influencing the determinants of health that impact the HIV/AIDS epidemic, along with other sectors such as income programs, social and housing services, the justice system, the education system, correctional services and the private sector (e.g., workplace and employers).

The Federal Initiative, Canada’s renewed response by the federal government to the HIV/AIDS epidemic, is a horizontal, cross-departmental initiative.  Partnership and engagement and integration are among the key policy directions, promoting the principles of collaboration and cross-sectoral action.  An implementation evaluation conducted in 2008-09 concluded that the Federal Initiative is in an advanced state of implementation. PHAC, as the lead agency for implementing the Federal Initiative, works in collaboration with HRSDC and other federal departments to promote social dialogue with respect to HIV/AIDS. Examples include:
· Partnering with HRSDC/Labour to facilitate dialogue surrounding Canada’s implementation of Recommendation 200 at the February 2011 Tripartite Labour Roundtable; 

· Establishing and supporting HIV/AIDS advisory committees and population-specific working groups that include specialists in HIV/AIDS, PHA and representatives providing a range of government jurisdictions and non-governmental sectors;

· Allocating funds to facilitate HIV/AIDS voluntary sector response, initiatives for specific populations and non-reserve First Nations, Inuit and Métis communities.
The Government of Canada Assistant Deputy Minister Committee on HIV/AIDS (ADMC) was created to achieve greater coherence, complementarity and collaboration within federal HIV/AIDS policy and programming. Comprised of 13 federal departments and agencies with mandates that address determinants of health, and/or Canada's response to HIV/AIDS, the ADMC is intended to promote greater linkages and alignment of federal government policies and programs relating to HIV/AIDS ;and to provide a common platform to promote horizontal coordination and program coherence across federal departments and agencies.

As a key partner under the Federal Initiative, the Canadian Institutes of Health Research’s HIV/AIDS Research Initiative Strategic Plan 2008-2013 identified six priority research themes, and a range of funding programs including the HIV/AIDS Community-Based Research (CBR) Program.  CIHR activities align with implementation provisions under Recommendation 200 through: 
· Supporting partnerships among community organizations, researchers, and decision-makers with respect to research concerning HIV, the determinants of health, including employment and the workplace. The Strategic Plan specifically identifies research on health services and access to care for vulnerable and hard to reach populations, and the role of determinants of health, including employment, on the health and well-being of PHA as key priorities for investigation and partnership;

· Establishing an advisory committee to the CIHR HIV/AIDS Research Initiative comprised of members representing multiple CIHR Institutes, various HIV/AIDS research pillars, government, and HIV/AIDS community organizations; the community-based research program is guided by a Steering Committee, comprised of researchers and community members from both the general and Aboriginal community.
· Further, one of the thirteen projects supported under the CBR included the development and evaluation of integrated, activity-based HIV/AIDS awareness and education campaigns in elementary schools.
11.2 International Cooperation
Implementation provisions under Recommendation 200 state that members should cooperate through bilateral or multilateral agreements and through the participation in the multilateral system and other effective means.  The Recommendation also states that international cooperation should be encouraged between and among members, their national structures on HIV/AIDS and relevant international organizations and should include the systematic exchange of information on all measures taken to respond to the HIV pandemic.

Canada has a number of measures in place which align with the above provisions. Health Canada’s Strategic Policy Branch (SPB) plays a lead role in health policy, communications and consultations.  Within the SPB, the International Affairs Directorate has engaged in a number of activities to monitor and strengthen national and international HIV/AIDS policy, with some activities specifically relevant to advancing policy in relation to HIV/AIDS and the world of work.  In collaboration with other key federal partners, such as the PHAC and Canadian International Development Agency (CIDA), examples include:

· A series of international policy dialogues organized in partnership with the United Nations Joint Program on HIV/AIDS (UNAIDS).  These dialogues aimed to increase awareness and understanding of emerging issues in HIV/AIDS; to facilitate networking and the sharing of best or promising practices; and to develop recommendations in areas of research, policy and program development.  National and international stakeholders were engaged in discussing dialogue themes relevant to Recommendation 200, such as HIV/AIDS and disability
, indigenous peoples’ health and rejuvenating prevention efforts, among others.

· Knowledge development, exchange and translation activities, e.g., through supporting Canada’s involvement in international HIV/AIDS conferences to advance emerging themes for HIV/AIDS national and international research, policy and program development.  

· Funding support for a strategy paper, stakeholder survey and international meetings focused on developing new mechanisms for collaboration and communication among HIV/AIDS and disability networks, with a long-term goal of strengthening research, policy and program development. 

· Supporting the Consultative Group on Global HIV/AIDS Issues as one mechanism to consult and coordinate on specific issues.  It is a forum for non-governmental organizations to advise federal departments and agencies on the global epidemic and for all parties to discuss issues of collaboration and policy coherence.
In alignment with Recommendation 200 provisions regarding implementation, the Government of Canada is also a contributor to a number of multi-lateral strategic initiatives to address HIV/AIDS.  
Representatives of the Government of Canada contributed to the development of the World Health Organization (WHO) Global Health Sector Strategy for HIV: 2011–2015 (the Strategy).  Strategic directions include optimizing HIV prevention, diagnosis, treatment and care, reducing vulnerability, and removing structural barriers to accessing services. The Strategy guides the global health sector response to HIV epidemics in order to achieve universal access to prevention, diagnosis, treatment, care and support.

The Strategy was developed as the health sector contribution to the broader, multi-sectoral response to HIV outlined in Getting to Zero: UNAIDS Strategy 2011 - 2015. Strategy implementation will be coordinated by the WHO, in collaboration with the UNAIDS Secretariat and other UNAIDS co-sponsors.

Canada was also engaged in the development of the UNAIDS HIV/AIDS Strategic Plan for 2011-2015, providing comment to define strategic directions including revolutionizing prevention; catalyzing the next phase of treatment, care and support; promoting and advancing human rights; and gender equality for the HIV response.

Implementation provisions of Recommendation 200 also state that members and multilateral organizations should give particular attention to ensuring resources are in place to satisfy the needs of all countries, especially high prevalence countries, in the development of international strategies and programs for prevention, treatment, care and support related to HIV.
The Canadian International Development Agency (CIDA) is the lead federal Agency in Canada’s development assistance response to HIV/AIDS. Through CIDA, the Government of Canada invests in global HIV/AIDS programs through several multilateral, bilateral and regional programs in Africa, Asia and the Caribbean; and by providing support to civil society organizations, governments, regional organizations and the United Nations system to build capacity to implement programming and ensure harmonization of efforts to reduce HIV incidence.
Canada has also directed part of its investment in the Canadian HIV Vaccine Initiative (CHVI) to the Global Health Research Fund and is a contributor to the Global Fund to Fight HIV/AIDS, Tuberculosis and Malaria.

CIDA recently announced five new thematic priorities to guide its international development assistance programming including securing a future for children and youth.  HIV and AIDS prevention and treatment to protect mothers and children are priority element of CIDA's Children and Youth Strategy and thus to young workers.  
11.3 Follow-Up
Recommendation 200 states that members should establish an appropriate mechanism or make use of an existing one, for monitoring developments in relation to their national policy on HIV and AIDS and the world of work, as well as for formulating advice on its adoption and implementation. 

The findings of this scan indicate that there are a number of monitoring mechanisms in place which can be used to track developments in Canada in relation to HIV/AIDS and the world of work.  For example, 
· Canada has an HIV/AIDS surveillance system which can provide necessary data for monitoring HIV positive test reports and AIDS diagnoses, disaggregated across a number of demographic elements, including age, sex and geographic distribution.  Improvements are being made to try to address data limitations with respect to race/ethnicity information and exposure category. 

· Some occupational health and safety monitoring systems are in place relevant to HIV/AIDS, for example through the Canadian Needle Stick Surveillance System.  

· Civil society organizations and researchers have undertaken baseline surveys related to HIV/AIDS and employment issues (e.g., experiences of persons living with HIV/AIDS and rehabilitation professions in relation to episodic disabilities, labour force participation and workplace accommodation, knowledge and practice of human resource professionals in relation to episodic disabilities, knowledge and attitudes of employers with respect to their rights and obligations in working with persons living with HIV/AIDS). 

· Consultation and collaboration are key principles embedded in Leading Together and the Federal Initiative, with consultative groups in place to assist with monitoring developments in research, policy and practice in the field.

Finally, conducting this environmental scan is a step towards consolidating understanding about current policies and practice across the labour and health sectors and towards the development of a more systematic process for tracking and monitoring developments across health, labour and other sectors, and across jurisdictions. 
12.0   GAPS/AREAS OF OPPORTUNITY
Gaps and areas of opportunity were identified through document review and analysis of key informant interviews.  However, as noted in Section 3.2 – Scope and Limitations, the information presented in this section should be considered as potential areas for future consideration identified in the course of research, rather than the results of a comprehensive, systematic review for each of the major sections of Recommendation 200. 

12.1 Discrimination
Human rights law in Canada, while prohibiting discrimination on the basis of disability, including HIV/AIDS status, does recognize that there may sometimes be bona fide occupational requirements justifying differential treatment. This type of exemption is not specified in Recommendation 200. 

Despite measures in place to protect against discrimination, document review and interviews with key informants suggest that HIV stigma and discrimination persists across the country, including in the workplace.  For example, a recent telephone survey of Québec residents was conducted to identify attitudes in the workplace towards persons living with episodic disabilities, and specifically people living with HIV/AIDS.
  While three out of five respondents had the opinion that co-workers living with HIV/AIDS received the same treatment as other employees, about one half of respondents indicated their HIV positive co-worker(s) had been rejected by their co-workers, subject to rumours and gossip.  Close to one third indicated that their HIV positive co-worker had been the victim of harassment. Key informants emphasized that fear of discrimination and lack of confidence in privacy being maintained are significant barriers to employees disclosing their HIV positive status to employers and, thereby, seeking out the supports they may need to take care of their health and maintain their employment. 
Canada does not have any such laws particular to any other group of employment/workers. For example, Canada does not have non-discrimination laws or regulations which specify protection for sex trade workers, one of the populations identified as at-risk/vulnerable to HIV infection through the scan research.
 The sex trade is considered part of the informal economy, and is therefore within the scope of the ILO Recommendation 200.   Occupational health and safety concerns related to HIV/AIDS are highly relevant to sex trade workers. However, in most countries, including Canada, women and men who are involved in sex work are not considered workers in the formal sense, and complex legal and social barriers impede their health and safety. 

Although the scan did not focus specifically on the impact on Aboriginal peoples in Canada, international policy dialogues highlight the double stigma faced by indigenous peoples living with HIV/AIDS.
  With rising rates of HIV infection in First Nations, Inuit and Métis populations in Canada, addressing the specific determinants of health faced by Aboriginal peoples is of priority concern.
Key informants suggested increasing HIV awareness and education in the workplace (for employees and employers), considering amendments to legislation governing prostitution, and assessing measures in place to address stigma and discrimination of Aboriginal peoples. 

12.2 Prevention, Treatment and Care

Recommendation 200 is sometimes vague with respect to the level at which interventions should occur (e.g., workplace vs. community or societal level) and who should be responsible for these interventions (e.g., employer, union, community group, state). For example, there is no specificity regarding who should ensure that prevention programmes are in place (Article 16) and that national policies and programmes on workplace health interventions offer the broadest range of appropriate and effective interventions to prevent HIV and AIDS and manage the impact (Article 17).  It is unclear what obligation, if any, employers and labour unions should have in the absence of specific state intervention.  

One key informant noted that this lack of precision may have been deliberate and perhaps even necessary to obtain consensus among ILO members.  However, it could conceivably provide an excuse for inaction. In Canada, those interviewed welcomed Recommendation 200, and the attention that the federal government is giving to it as exemplified in this research project.  They viewed this as an opportunity to revitalize discussion and reflection, noting that HIV in the workplace has not been a front-and-centre issue since Canada is generally perceived as doing well in this area. 

Even so, they noted there is an opportunity to improve Canada’s actions, for example the ability to share best practices, or the creation of means of recognizing and rewarding employers for good efforts. Further, several interviewees emphasized the importance of improving the public’s awareness of HIV/AIDS, in order to overcome misconceptions and to make education efforts sensitive to cultural needs and responsive to the needs of resource in poor rural areas.  
Scan results point to persistent barriers in access to prevention, treatment and care for population groups most greatly affected by structural barriers related to social and economic determinants of health, such as street youth, Aboriginal peoples, immigrants and refugees, sex trade workers and people who use drugs. Federal and P/T HIV/AIDS strategies have identified these barriers and continue to develop strategies to address them through national cross-sectoral efforts and international dialogue and exchange focused on rejuvenating prevention and other emerging areas of focus.  There is an opportunity to explore the degree to which workplace and employment-related strategies could be integrated into future efforts, both in terms of the workplace as a setting for health promotion and prevention efforts; and in terms of addressing employment as an important determinant of health for persons living with and at risk of HIV/AIDS. 

12.3 Support

The scan identified many measures in place to facilitate labour force participation of persons with disabilities, including persons living with HIV/AIDS (PHA).  However, PHA and the social service organizations that support them must frequently make sense of the numerous income security programs, EI sickness benefits, CPP or Quebec Pension Plan disability benefits, private long-term disability insurance, and P/T social assistance programs available to persons with episodic disabilities. Regardless of their employment status or type of insurance coverage, PHA and service providers frequently cite the complex rules surrounding health and disability benefits regimes as difficult to navigate, in some cases finding themselves confused or with few options.

CWGHR, with government funding, has conducted research into policy and program options to facilitate labour force participation of people with episodic disabilities, including those with HIV/AIDS, identifying gaps and areas of opportunity.  The Episodic Disabilities Network’s ‘Statement of Common Agenda on Episodic Disability, Full Participation and Employment’ calls upon the federal, P/T governments, employers, private insurance companies and other key stakeholders to collaborate with each other and with people living with episodic disabilities to bring about reform to both public and private disability income support and replacement programs to meet the needs and aspirations of people living with episodic disabilities.
  The elements in this call for action are in alignment with Recommendation 200, and can serve as a framework for further review of income support measures currently in place to support persons with episodic disabilities, including HIV/AIDS. 

Key informants noted the measures in place in some jurisdictions to promote and support workplace accommodation for PHA.  They noted the need for disseminating best practices and supporting their uptake and adaptation across the country.  

While some large and medium-sized employers have put in place flexible policies that accommodate persons with episodic disabilities, such as HIV/AIDS, small employers may not have the knowledge or the capacity to do so.  One key informant identified the absence of consistent and accurate information regarding cost of accommodation as a particular barrier with respect to smaller employers. 
Care-giving is an important policy consideration with respect to HIV/AIDS, especially in the later stages of the illness. One key informant noted that surprisingly little attention is given in Recommendation 200 with respect to leave provisions and other measures to support employees with family responsibilities.  Article 11 does specify that temporary absences from work related to AIDS should be treated in the same way as absences for other health reasons; however, this is a very limited measure. Moreover, although many ILO Conventions are mentioned in Recommendation 200, there is no reference to the Workers with Family Responsibilities Convention, 1981 (C156).  Although Canadian jurisdictions have measures in place for compassionate care and family leave, there may be an opportunity to further examine the implications, particularly with respect to gender equality.

In summary, key informants recommended reviewing measures to ensure adequate, coordinated income support measures are in place for people with disabilities, including those with HIV/AIDS, considering measures to increase the capacity of medium and small employers to implement workplace accommodation, and reviewing measures in place to mitigate the impact on family members who provide care to PHA, particularly women. 
12.4 Testing, Privacy and Confidentiality

Recommendation 200 treats workers’ right to privacy as an absolute. However, as noted in Section 8.0 – Testing, Privacy and Confidentiality, some jurisdictions in Canada have laws allowing for mandatory blood testing of individuals in specified circumstances (e.g., where an emergency responder, such as a police officer or paramedic, comes into contact with bodily fluid from an individual) with the justification of balancing privacy against the employers’ obligations to ensure the health and safety of their employees.  Such measures appear to run counter to the Recommendation 200 and have been questioned in terms of their value in reducing risk of HIV infection for the individual or the public.
  However, recognizing the non-binding nature of Recommendation 200, changes might not be absolutely necessary and should be done so in context o f national realities and in consideration of the broader legislative and policy frameworks at play.
The current requirements for HIV testing, as part of an Immigration Medical Examination, for foreign nationals applying for permanent or temporary residency is another example of where the right to privacy is balanced against other principles, in this case, the protection of health and safety of Canadians. A recent article in Health and Human Rights examined the human rights consequences of mandatory HIV screening policy of newcomers to Canada, recommending that the objectives and goals of the mandatory HIV screening policy be clarified, and that its functioning be evaluated.
,
  This may be an area of opportunity to review alignment with Recommendation 200 and related national and international guidelines for HIV testing, public health and security.
Privacy legislation differs from one province to the next as it falls under provincial and territorial jurisdiction.  A range of variances exists, for example, with respect to the ‘burden of proof’ required regarding discrimination in the workplace. As a result, national standards may not be possible, and Canada’s overall approach may not be aligned comprehensively to provisions 9-10 of Recommendation 200.  However, national standards can be reinforced through guidance documents, such as through testing and counselling guidelines, to illustrate the rights and processes surrounding privacy, confidentiality and consent.  

Key informants and scan results suggest that current measures are in place to protect the privacy of HIV positive workers; however, additional education and awareness programs regarding the relative benefit of HIV testing, in certain circumstances, in support of public health, security and other social benefits, could be an area for future consideration.  
12.5 Occupational Health and Safety

Many key informants noted that Canada is quite advanced in dealing with HIV/AIDS in the workplace.  There is a sense that when it comes to workplace health and safety, Canadian jurisdictions know how to manage HIV/AIDS and how to prevent HIV transmission through occupational exposure.  However, there were some areas of opportunity for improving the measures currently in place. 

One key informant suggested improvements in coordinating OHS activities across jurisdictions, and across the various administrative structures in place within jurisdictions.  For example, in an effort to strengthen prevention activity, and in response to recommendations of a recent review panel, Ontario has introduced legislation, which if passed, would bring together the workplace prevention components from the Workplace Safety and Insurance Board (WSIB) and those of the Ministry if Labour while placing responsibility for the integration and alignment of the health and safety system with a Chief Prevention Officer. 
Both employer and organized labour key informants stated that there is a risk of complacency regarding the extent to which current legislation adequately protects the safety and health of Canadian workers regarding HIV/AIDS in the workplace.  This complacency may be linked to Canada’s strong record in this area and the fact that laws and bargaining language are already in place.  Interviewees indicated that this remains a serious issue for employers to consider to ensure that best practices in OHS are consistently in place; quality protective equipment is available; adequate education and training for workers is in place; and healthy workplace policies are in place to prevent workplace violence and discrimination. 

Scan results also indicated an opportunity to further assess the sector-specific strategies in place outside the health care sector, e.g., hospitality and construction industries, and - across all sectors - strategies specific to young persons, Aboriginal persons, and new immigrants in the workplace, in addition to developing new and/or disseminating existing best practices in these areas. 

In summary, key informants suggested that the current review of Canada’s application of Recommendation 200 could be a useful catalyst to stimulate further discussion, debate and action around HIV/AIDS in the workplace, particularly with respect to improving coordination, renewing attention to best practices in OHS for HIV prevention, and strengthening education and training to prevent HIV transmission.
12.6 Children and Young Persons

The adequacy of education of young workers with respect to HIV/AIDS in the workplace was a topic identified as in need of review.  Although outside the scope of this review, measures in place to prevent child abuse and child sexual exploitation, especially of young Aboriginal women, were also identified as areas in need of review, acknowledging the increase vulnerability of these young persons to HIV/AIDS. 
12.7 Implementation and Follow-Up

At the Tripartite Roundtable discussion on Recommendation 200, some participants identified an emerging opportunity for tripartite cooperation to strengthen its application in Canada.  These participants called for renewed and more extensive prevention efforts in the workplace, noting the increase in incidence among young persons, Aboriginal persons and some new immigrant populations, all of whom comprise the workforce of the future.  

This sentiment was reiterated by many key informants, from both the labour and the health sector.  They reiterated that Recommendation 200 presents government and civil society with the opportunity to look at current gaps in legislation, policies and programs.  They also noted the strength of a cross-departmental approach in government; for example, PHAC providing funding for the scan and working in collaboration with HRSDC to conduct the project.  The cross-jurisdictional approach is useful in engaging federal and P/T governments in assessing implementation and sharing of current practice.  In summary, one key informant simply noted that Recommendation 200 presents an opportunity to answer the question: “Are we doing such a good job that we think we are?”
13.0   CONCLUSION
This report provides a wide-angled view of the evidence and resources that support Canada’s efforts to fulfill the provisions of the Recommendation 200. Such a scan is a necessary first step towards any assessment of Canada’s response to the Recommendation, given the breadth of jurisdictional responsibility and the number of potential actors and partners among government, labour, and the voluntary and the private sectors. 

The major sections of the ILO Recommendation 200 have been summarized as discrimination and promotion of equality of opportunity and treatment; prevention, treatment and care; support; testing, privacy and confidentiality; occupational safety and health; children and young persons; and implementation and follow-up. The scan, organized based on these seven main areas of inquiry suggests that Canada is positively and extensively engaged in addressing all of these concerns. Of note, many such activities began well in advance of the adoption of Recommendation 200.
As well, the scan identified many documentary resources, validated by sample key informant interviews, that provide evidence of the depth and extent of Canada’s attention to HIV and AIDS in the workplace. The result is a complex picture of extensive national activity. The findings of the scan also describe many complementary activities conducted within a number of legislative, regulatory and normative frameworks - some coordinated explicitly through formal mechanisms; others designed more informally to provide flexible responses to immediate workplace needs.
Some gaps and areas of opportunity for future application of Recommendation 200 were identified through document review and interviews with key informants. Results appear to recommend further review of current measures in each area of the Recommendation, and the collaboration of government and civil society in order to strengthen implementation. Given the good work that the scan suggests is already underway, Canada’s shared challenge going forward may lie in sustaining and deepening its understanding and responses to the interaction between HIV and AIDS and the world of work. 
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� Key population groups include: people living with HIV/AIDS, gay men and other men who have sex with men, people who use injection drugs, Aboriginal peoples, people in prisons, women, people from countries where HIV is endemic, and youth at risk.








�The Canadian Labour Congress is a large democratic and popular organization in Canada with over three million members that brings together Canada's national and international unions, the provincial and territorial federations of labour and 130 district labour councils.


�The Canadian Union of Public Employees is a union with 600 000 members across Canada. CUPE represents workers in health care, education, municipalities, libraries, universities, social services, public utilities, transportation, emergency services and airlines.  


�Note:  the Canadian Council on Rehabilitation and Work offers other fee-for-service programs, including a Job Accommodation Service and Disability Awareness service for individuals and employers.


� For example: to return to their former job (or a modified version) with their former employer; to work at a different job using their current or newly acquired skills (former or new employer), to be retrained for a job through skills or education upgrading, or to be helped to gain skills for self-employment.


�Health benefits include basic dental care, vision care, and an Ontario Drug Benefits Card that covers the costs of medications listed in the Ontario Drug Benefits formulary.  Recipients may also be eligible to receive a special diet allowance and assistance with the costs of transportation for medical treatment.


� The Employment Action Program is funded by the ODSP, ACT and other institutional and private donors.





� CWGHR’s project ’Labour Force Participation and Social Inclusion for People Living with HIV and Other Episodic Disabilities’ provided evidence-based recommendations   for policy improvements that would contribute to labour force participation and social inclusion of people living with episodic disabilities, including persons living with HIV/AIDS.


� CWGHR’s project Employment Access for All, included developing educational workshops for employers to increase the awareness and understanding of employers on episodic disabilities and employment related issues; to increase employer capacity to address these labour force issues. Participating employers included the Ontario Ministry of Education and the Royal Bank of Canada. Other examples of educational materials for employers include an information sheet for managers and an on-line self-directed course for human resources professionals on managing episodic disabilities, including HIV/AIDS.


� CWGHR hosts a national Episodic Disabilities Network (EDN), bringing together organizations working on issues affecting people with episodic disabilities to share information on research and programs, provide opportunities to support each other’s work, and, to coordinate the response to issues affecting people with episodic disabilities. Members of the EDN include representatives from across disabilities, including HIV/AIDS.  One of the Network’s early initiatives was the development of a position on income support and employment issues for people with episodic disabilities, The Statement of Common Agenda on Episodic Disability, Full Participation and Employment calls upon the federal, provincial and territorial governments, employers, private insurance companies and other key stakeholders to collaborate and to bring about income support reform.


� CWGHR was involved in developing the Episodic Disabilities Employment Network (EDEN), aiming to enable people living with various forms of episodic disabilities, including HIV/AIDS, to connect and communicate with each other. It provides information and links to a range of national employment-related programs and information for access by people living with episodic disabilities and includes a platform to ask and respond to employment-related questions and to share successful employment experiences.


� The ICAD project allowed for the development of an environmental scan of policy development and implementation amongst ASO and NGOs in Canada, the hosting of 20 workshops across Canada and the development of two sets of resources - one for employer organizations and one for persons living with HIV/AIDS.  The resources provide valuable information about human rights and employment-related legislation in Canada and how this relates specifically to HIV/AIDS, as well as other life threatening, chronic and/or episodic disabilities.


� The Canadian AIDS Society is a national coalition of over 120 community-based AIDS organizations across Canada dedicated to strengthening the response to HIV/AIDS across all sectors of society, and to enriching the lives of people and communities living with HIV/AIDS.


� The Canadian Auto Workers is the largest private sector union in Canada with over 200,000 members from coast to coast.


� Awards have included the 2010 Catalyst Award, Human Rights Campaign’s Best Places to Work, Canada’s Best Diversity Employers, and the Partnership in Diversity Award.





� The Conference Board of Canada is a research and conference management company dedicated to creating and sharing insights on economic trends, public policy and organizational performance.





�Québec law offers unique and significant privacy protections. Québec is the only province or territory that has legislation in force, applicable to the private sector as well as the public sector, protecting personal information (including health information).


� Five provinces (Alberta, British Columbia, Manitoba, Newfoundland and Labrador, and Saskatchewan) have passed laws that protect health information.


�The federal Personal Information Protection and Electronics Documents Act (PIPEDA) regulates the collection, use, and disclosure of personal information by private enterprises in the course of commercial activities.  The PIPEDA applies to all P/Ts except Québec; it is not clear whether PIPEDA is applicable to the publicly funded health-care sector (e.g., personal health information in the possession of public hospitals) and to health-care professionals operating private practices.


� Québec, where the Civil Code rather than the common law applies, is the only province that has created by statute a privilege for communications between a physician and patient. In every other jurisdiction, a court must determine on a case-by-case basis if confidential information shared by a patient with a physician (or other health-care professional) is privileged. The Supreme Court has said that, in order for the privilege to apply in a given case, four conditions must be met: the patient disclosed the information in confidence that it would not be divulged; the confidentiality must be essential to the relationship; the community believes that the relationship should be protected and fostered; and disclosing the information would do more harm to the relationship than the benefit gained by deciding the legal case correctly based on more information.


� Four common law provinces (British Columbia, Manitoba, Saskatchewan, and Newfoundland) have enacted general privacy acts that give a right to sue for violations of privacy.


�The Canadian HIV / AIDS Legal Network is a NGO created to promote the human rights of people living with and vulnerable to HIV/AIDS, in Canada and internationally, through research, legal and policy analysis, education, and community mobilization. The Legal Network is Canada's leading advocacy organization working on the legal and human rights issues raised by HIV/AIDS.





� In Ontario, the Needle Safety Regulation (Reg. 474/07) under the Occupational Health and Safety Act (OHSA)was filed on August 24, 2007 and came into force on September 1, 2008. 


� Health care workplaces not covered under the Health Care Regulation (e.g., retirement homes) are regulated under the OHSA, which requires employers to take every precaution reasonable in the circumstances for the protection of a worker. And require measures and procedures (including, but not limited to, routine practices such as hand hygiene) and worker training based on a risk assessment.  Where workers may be exposed to infectious diseases such as HIV, MOL will continue to work closely with the Ministry of Health and Long-Term Care (MOHLTC), Ontario Agency for Health Protection and Promotion (OAHPP), the Regional Infection Control Networks (RICN), Public Services Health and Safety Association, and other health care stakeholders and partners to ensure that health care workers at all workplaces covered under the OHSA are protected from infectious diseases. 


� The Workplace Safety and Health Regulation (Reg. 217/2006) [WSHR] under the Workplace Safety and Health Act came into force on February 1, 2007. Part 39 outlines the requirements for health care facilities.


�Based on information from key informant interviews.


� A comprehensive review or comparative analysis of OHS administrative bodies, policies and programs across P/T jurisdictions is outside the scope of this review.


� The Canadian Centre for Occupational Health and Safety is a not-for-profit federal department corporation that promotes the total well-being - physical, psychosocial and mental health - of working Canadians by providing information, training, education, management systems and solutions that support health, safety and wellness programs.


� Note: application of this section of ILO Recommendation 200 to the Canadian context is somewhat limited given Canadian child labour laws; research will be included, where applicable. 


�Human Resources and Skills Development Canada, Labour (2006).  Minimum Age for Employment in Canada – Child Labour Legislation.  Retrieved on March 21, 2011 from: 


� HYPERLINK "http://www.rhdcc-hrsdc.gc.ca/eng/labour/labour_law/esl/minage.shtml" �http://www.rhdcc-hrsdc.gc.ca/eng/labour/labour_law/esl/minage.shtml�


�Commission for Labour Cooperation. Guide to Child Labour Laws in Canada.  Retrieved on March 21, 2011 from: � HYPERLINK "http://www.naalc.org/migrant/english/pdf/mgcanchl_en.pdf" �http://www.naalc.org/migrant/english/pdf/mgcanchl_en.pdf�


�UN Convention on the Rights of the Child (2003).Concluding Observations of the Committee on the Rights of the Child.  Retrieved on March 21 from: � HYPERLINK "http://www1.umn.edu/humanrts/crc/canada2003.html" �www1.umn.edu/humanrts/crc/canada2003.html�


� The departments and agencies involved are: Canadian Heritage, Canadian Institutes for Health Research, Canadian International Development Agency, Citizenship and Immigration Canada, Correctional Service Canada, Department of National Defence, Foreign Affairs and International Trade Canada, Health Canada, Human Resources and Skills Development Canada, Indian and Northern Affairs Canada, Industry Canada, Justice Canada and the Public Health Agency of Canada.





� For example, at the 4th International Policy Dialogue on HIV/AIDS and disability, stakeholders from developed countries in the North and developing countries in the South discussed actions that could be taken at national and international levels to reduce discrimination and promote equality of opportunity and treatment for persons with disabilities, including persons living with HIV/AIDS, and to ensure equitable access to prevention, HIV testing, treatment, care, and support for people with episodic disabilities.


�The health sector encompasses organized public and private health services, health ministries, nongovernmental organizations, community groups and professional associations, as well as institutions that directly input into the health-care system.


�Political Declaration on HIV/AIDS. United Nations General Assembly resolution 60/262.


�UNAIDS Technical Support Division of Labour: Summary and Rationale. UNAIDS, 2005 (revision in progress)


� CIDA has provided (in 2008): $600,000 of core funding support to the International Council of AIDS Service Organizations (ICASO) to build and sustain community engagement in policy dialogue, networking and capacity development within the HIV and AIDS community sector; $500,000 in core funding support to the International HIV/AIDS Alliance (IHAA) to strengthen the contribution and role of civil society organizations in reducing the spread of HIV and mitigating the impact of AIDS; $450 million over three years (2008-2010) to the Global Fund to Fight AIDS, Tuberculosis and Malaria (approximately 61% allocated to HIV/AIDS).


�Kazatchkine, C (2010). Surveys in Quebec reveal workplace discrimination against people living with HIV/AIDS. HIV/AIDS Policy Law Review, � HYPERLINK "javascript:AL_get(this,%20'jour',%20'HIV%20AIDS%20Policy%20Law%20Rev.');" \o "HIV/AIDS policy & law review / Canadian HIV/AIDS Legal Network." �HIV AIDS Policy Law Rev.� 14(3):21-2. Retrieved on March 9, 2011 from: 


� HYPERLINK "http://www.ncbi.nlm.nih.gov/pubmed/21188941" �http://www.ncbi.nlm.nih.gov/pubmed/21188941�; 


COCQ-SIDA: �HYPERLINK "http://cocqsida.com/assets/files/mediatheque/sondages/2009cocq-enquete-travail.pdf"�http://cocqsida.com/assets/files/mediatheque/sondages/2009cocq-enquete-travail.pdf�


�Although prostitution itself is not illegal in Canada, the Criminal Code Sections 210 to 213, prohibits all forms of public communication for the purpose of procuring prostitution and most forms of indoor prostitution such as owning, running, occupying a bawdy house, and transporting or directing a person to a bawdy house.  It is also illegal to live off the avails of prostitution of another person.  This complex legal status can present problems to health service providers in reaching sex workers for HIV prevention, testing, treatment, care and support. Based on surveillance and epidemiological data, sex workers are not identified as one of Canada’s at-risk populations under the Federal Initiative. Several community-based organizations identify this population as high risk for HIV acquisition and transmission and provide services accordingly.


�Prentice, T., Jackson, R. (2010). Indigenous Peoples and HIV/AIDS: Policy and Practice Implications of Work to Date.  Retrieved on  March 21, 2011 from:  � HYPERLINK "http://www.iiwgha.com/Indigenous_Peoples_and_HIV-AIDS_FINAL.pdf" �http://www.iiwgha.com/Indigenous_Peoples_and_HIV-AIDS_FINAL.pdf�


�Interagency Coalition on AIDS and Development (2005).Employment Information Sheets.  Retrieved on February 25, 2011:


� HYPERLINK "http://www.icad-cisd.com/pdf/WrkplacePolicy_Booklet_NGOs_EN.pdf" �http://www.icad-cisd.com/pdf/WrkplacePolicy_Booklet_NGOs_EN.pdf�


�Episodic Disabilities Network. Statement of Common Agenda on Episodic Disability, Full Participation & Employment, January 6, 2011.   Retrieved on February 9, 2011 from: 


� HYPERLINK "http://www.hivandrehab.ca/EN/episodic_disabilities/documents/StatementofCommonAgenda10January2011FINAL.pdf" �http://www.hivandrehab.ca/EN/episodic_disabilities/documents/StatementofCommonAgenda10January2011FINAL.pdf�


�UN Commission on the Status of Women.  53rd Session, March 2009.  Priority theme "The equal sharing of responsibilities between women and men, including caregiving in the context of HIV/AIDS".  Retrieved on March 21, 2011 from:  � HYPERLINK "http://www.un.org/womenwatch/daw/csw/53sess.htm" \l "participants" �http://www.un.org/womenwatch/daw/csw/53sess.htm#participants�


�Canadian HIV/AIDS Legal Network (2001).  Occupational Exposure to HIV and Forced HIV Testing: Questions and Answers. A resource prepared by T. LeBruyn. Retrieved on March 11, 2011 from: � HYPERLINK "http://edocs.lib.sfu.ca/projects/chodarr/documents/chodarr0857.pdf" �http://edocs.lib.sfu.ca/projects/chodarr/documents/chodarr0857.pdf�


�Office of the United Nations High Commissioner for Human Rights and the Joint United Nations Program on HIV/AIDS (2006). International Guidelines on HIV/AIDS and Human Rights, 2006 Consolidated Version.  Retrieved on March 5, 2011 from:� HYPERLINK "http://data.unaids.org/Publications/IRC-pub07/jc1252-internguidelines_en.pdf" �http://data.unaids.org/Publications/IRC-pub07/jc1252-internguidelines_en.pdf�


�Bisaillon, Laura (2010). Human rights consequences of mandatory HIV screening policy of newcomers to Canada.  Health and Human Rights:  An International Journal, 12(2).  Retrieved on March 5, 2011 from: � HYPERLINK "http://www.hhrjournal.org/index.php/hhr/article/viewArticle/373/580" �http://www.hhrjournal.org/index.php/hhr/article/viewArticle/373/580�
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